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In this action between tlre owners of a two-unit condominiurn townhouse, the pl-iff\

I)r. Bur'turr Sultar4 []tc owlcr of Unit l, and his wifc Ivlarilyn Sultarr and Lheir adulI daughtcrs,

who occupied apartmcnts in Unit 1, seek recovery flor property ancl othcr damagcs allegedly

caused by defendants Stcphane and Tania Connery, thc owners of Unit 2, and Sean and

Miclrelinc Connery, the occupants of Unit2, their attorneys, and thc contractors who werc

rctained by the Corurerys to make repairs to the Cornery unit and the roof of the building. The

C)onnery defendants, all reprcsented by Robert Lynn of thc linn Lynn & Gartncr, LLP (thc "Lyrn

clefendants"), nrove to dismiss thc cornplaint pursuant to CPLR 3211, to preclude plaintiffs frorn

conrmencing any further actions against defendants without prior lcave of court, aud for costs

and sanctions. The sanre relief is sought by cross-motion by the Lynn dcl'errdants, ancl by

separate nrotion by Sarah Parkcr, a fonncr associate with the Lyrn fimr. Cross-motions for the

sarne relief arc also brought by thc clefendants who wcre retainccl by the Corrnery dclbndants in

connection with work performed at the building - Peter Cicognani, Ann Kalla and Cicognani

Architects, P.C. ("Cicognani defendants"); R. Douglass Ricc, Richard Moon and R'D. Rice



Construction [rc. ("Rice defendalts"); and defendant CSH Supply Corp. ("CSH"),

The cornplaint alleges twelvc causes of action: thc first for constructive eviction or

ejectmcnt; the seconr3 for intcntional destruction of property; the third for intentional infliction of

emotional distress; thc fourth forncgligent infliction of cmotional distress; the tifth forprinra

facie tortl the sixth for nuisance; thc seventh for trespass; thc cightlt for negligent injury to

propcrly; the ninth for ncgligent injury to property - res ipsa loquitor; the tenth for persorral

injury; the elevcnth for rrorr-payrncnt of common chargcs of the condorninium; and the twelfth

for trcblc darnages lor ejectnrent. With thc cxception of the elevcnth cause of action which is

pleaded only against thc Comrerys, allof the causes of action are pleacted against all of the

clefcndants.

All of the causes of action are based on two principal claims: first, that the Connery

tJefentlants' renovation to tlrcir unit ancl repairs on the roof cattsed damages to tlrc Sultans' tnrjt

an<J personal injury to rnembers of the Suitan thmily; and seconcl, that the Corrnerys' attorneys

brought frivolous lawsuits against thc Sultans in an effoft to force thern to vacate the building.

As to thc claims based on rcnovation work that occurred in 2001, the complaint pleads

thc following allegations: Work performed by deferrdants in September and October, 2001

caused damages to Unit 1, including cracks, watcr damage, mold, and rnildew. (Complaint, fltf

94, 95.) Work performcd on Novemb v 21,2001 to the Unit 1 chimney causcd a "pulf back" to

the {ireplaccs in Unit 1, which rcquirecl the Sultans to vacate their honre and caused damage to

personal propcrty. (ld., lH 99-103.) Work on f)cccmber 4, 2001 to thc heating pipes in l.Jnit 2

causecl watcr damage to Unit 1, (Id.,fl107.) As to post-2001 claims, the complaint makes thc

following allcgations: Del'endants' frrilure to nraintarin the guttcrs caused watcr danragc to llnit I
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on July 2,2002, (Id=,lJfl109-1 1 t.) Defendant Jepol Construction, working under the direction of

dcfcndant Rice Construction, causcd a second puff back on January 10, 2005, and Jepol's work

also causcd watcr dantage and cracks, As a rcsr.rlt of this work, Lorna Sultan was fbrced to

vacate and Marla Sultan sustaincd personal injury. (Id., tlll ll4-122) On February 15,2005,

workers under thc supcrvision of Rice Constntction caused dust antl clirt to infiltrate Unit 1, and

on March 17 ,2005, thc use of cleaning chcnricals caused foul odors, as a rcsult of which the

Sultans were forced to vacatc and their grarrclson sustaincd pcrsonal injury. (Id, flfl lZ3-127.)

Finally, on July 20,2006, as a result of negligencc by Ricc Construction workers in storing

construction debris, the basemcnt was floodecl. (Id., fl]l 129-130.) The cornplaint allcgcs that

defendants, acting "togcthcr and separately," intentionally and ncgligently perlbrnrcd the

constntction in a wrongful maruler in order to cause plaintiffs to be ejcctcd frorn their honrc.

(Ssq id,,l lf l l s4-15s.)

As to the claim of attor:rey misconduct, thc complaint alleges that thc Connery rJct'cndants

and deferrdant l-ynn and his law lirm brought six lawsuits against plaintiffs (icl., fl 178), and that

the litigation was "excessivs, rcpctitive ancl frivolous," aud broqght in orcier to c.jcct plailtilib

fronr thcir home or to induce thcm to sell their unit at clepressed value. (See lg!.,flfl 154-155, 174,

r7e,)

The dispute bctwcen the parties datcs back to 2001 when the Conncrys macle renovations

to their unit atrcl sought I)r. Sultan's agreement to makc rcpairs to the roof. As a rc.sult of tle

parties' inability to reach agteemcnt, tlrcy arhitrated the dispute pursuant to the by-laws of the

condominium. At the arbitration, thc Connerys sought an awarcl dirccting repairs to the roof ancl

othcr cxtcrior portions oI thc building. The Sultans assertcd counterclaims for clamages
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occasioned by repairs that thc Connerys hacl perfonned. Thc arbitrator reuclere6 an award, datccl

August 1,2002 arrd modified on September I 0, 2002, wfiich was confirmcd by oriler of this court

datcd February 25,2003. Thc arbitratot's awarcl ortlered tlrc requestecl repairs, armcl rlirected tlrc

cosl to be paid 65 pcrccnt by tlie Sultans and 35 pcrccnt by the Connerys, based on the allocation

of expenses for common area repairs provided for by thc by-laws, The awarcl also found that thc

Sultans were entitled to $25,000 damagcs for loss of quiet enjoymcnt and damage to their.unit as

a result of work pcrfomred by the Connerys, but dcnicd damages for alleged fraud by the

Conncrys, The award furl"her held that ncithcr patly was a "prevailing party" and that each party

should therefore bear: its own legal fees ancl expenses for the ar-bitration.

To the extent that plaintiffs' claims arc basecl on repair work pcrformccl prior to Augnst

2002, the date of thc arbitrator's award, they are barred, undcr the cloctrines of res judicata or

collateral estoppel, bccause the arbitrator considered such claims, As the cornplailt was filecl on

February 9,2007, thc clainrs bascd on repair wort on .lanuary I 0, Fcbruary I 5 and Marclr 17,

2005, and July 20,2006 are tinrely, and may be thc basis for the sixth cause of action ibr

nuisitnce, and the cighth and tentlr causes of action for negligcntly caused clanrage to propcrly and

negligently cau.scd personal injury, respectively. Thc rcpair work on the above three 2005 dates

also rnay be the basis for the first causc of action to the extent it allcgcs constructivc cviction.

The first, sixth, cighth, and tenth causes of action errc nraintainable solelybased on tire allegations

as to del'ectively performed repair work on thc lburr clates identified abovc. With rcspect to thc

contractor defendants natncd in the complaint, these causcs of action rnay be rnaintained only

against the contractor defendants spccifically identified in connection with thc work on thesc

dates - namely, Jepol Construction, Inc. with respect to thc work on January 10, 2005, and R.D.
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Rice Constructiotr, Inc. with respect to the work on January 10, Fcbruary I 5, and March 17,

2005, ancl July 20,2006. There are no allegations tlng any of the other contractor defenclants to

thc wor:k on thcsc datcs or providing any supporl for rclicf against thc principals or cmployecs of

the corporate contractor clefendants in their individual capacity. The first, sixth, eighth, ancl tenth

causes of action may also be maintained against the Corurery defendants, The allcgations of thc

complaint as to the Connery defendants' supcrvision and control ovcr thc rcpair work on these

dates are sufficient, for pleading purposes, to withstand the motion to clisrniss. The Sultans havc

not advanccd a factualbasis on which to maintain thcsc four causes of action against any of the

othcr dcfbndants. The court will grant lcavc to plaintiffs to rcplcad the complaint to assert the

four causes of action subiect to the limits set forlh in this tlecision.

'fhe courl finds that the complaint does not otherwise state causes of action, Thc

allegations as to the repair work do not support any of thc other causcs of action. The remaining

allegations as to attomey misconcluct, ancl the allegations which in substancc charge defendants

with a conspiracy, do not constifutc a legally cognizable basis for any of the causes ol action ot

the cornplaint,

The first cause of action, to the extent it alleges ejectment, and the twclfth cause of action

lor trsble damages for ejechnent, are not maintainablc based on thc plcaded allegations. At most,

the allegations regarding the improper perfonnance of repairs plead a cause of action for

constructi ve eviction.

"fhe second cause of action for intentional destruction of property is also not maintainable

as the conrplaint rests solely on conclusory allegations, without any supporting factual detail that

deferrdants intentionally caused physical danrage to the property. (See gg. Welsh v Wcst Haven
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Manor Health Carc Qtr,, 15 AD3d 5l2lzdDept 20051; Moskowitz v General Accident lrrs. C.'o-,

179 ADZ{722l2d Dcpt 19921,) Moreovcr, there is no cause of action for civil conspiracy. (85

Fifth Ave.4th Floor. LLC v 1.,{. Seliq..LLr(],._ AD3d _,2007 NY Slip Op 08744,2007 WL

3342708 [" Dept]; Steier v Sclrreiber,25 AD3d 5l9 [tst Dcpt 2006], lv denieql 6 NY3d 714.)

The third and fourth causes of action for intentional and ncgligent infliction of cmotional

distress, respcctively, are both required to bc preurised on conduct "so outragcous in clraracter,

etnd so extrcme in degree, as to go beyond all possible bounds of decency, and to bc regarded as

atrocious, and utterly intolerable in a civilizcd comrnunity." (Murphy v An'rericAn Home P-ro<ls.

Corp., 58 NY2d 293,303 [1983] [intcmal quotation rnarks and citation omitted] fintentional

inf l ict ionl; Wolksfein v.Morecnsten,275 AD2d f i35 [ ' t  Dept 2000] [negligent inf l ict ion].)

The repair allegations do not risc to the levcl of such conduct. The attomey misconcluct

allegations trlso do not as a tnatter of law supporl this or any of Lhe othcr pleacled causes of

action. An attomey's conduct docs not givc rise to liability to thircl parties unless it falls within

an acknowledged category of tort or contract liability, (Shaniro v McNeill, 92 NY2d 91,97

[ 998]; Draqo v Buonagurio, 46 NY2d 778 |975).) Thus, thc mere threat of litigation, or even

the filing of litigation "with malicious intent," does not support a c&usc oIaction against an

attorncy for another pany. (See I.G. Scgond Gcngriition Pa4ners. L,P, y_Duane Rcade, l7 AD3d

206,207 [" Dept 2005].) Rather, litigation is not actionable unless it is prosecuted in a tortious

ol fraudulent nranner or is "objectivcly baseless" or "shant," (See id. at 207 -208.) While

plaintiffs' attontey's allrmation in opposition clainrs that the complaint plcacls abuse of process,

malicious prosecution, and fraud (gee Aff. of Thomas Weiss in Opp., fl1'19-22,43), thc

complaint does not by its terms plead tlresc torts, and does not sct forth factual allegations that
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would be sufficient to set forth the elements of these torts or anv other tort on the part of

defbndants' attorncys.

The fifth cause of action for prima facie tort also cannot withstand this motion to <iismiss.

A claim for prima f-acie torl carutot be used to avoid pleading the elements of traditional torts

such as malicious pt'osecution. (Sgg Engcl v.eBS. Inc., 93 NYzd 195, 203 [1999].) Nor can this

tort be premised on the merc non-torlions, prosccution of litigation. (S!g Arts4All Ltd. v

Hanpock, 25 AD3d 453 [*rDept 2006], Iv dismisscd 6 NY3d 39l.)

The sevcnth causc of action for trcspass is duplicativc of the constructivc eviction and

nuisance causes of action. The allcgations fail to support thc ninth cause of action for ncgligent

ittluty to propcrly bascd oD rcs ipsa loquitur. Plaintiffs lack standirrg to nrairrtain thc clcventh

callse of action for common charges, as a temporary receivcr has becn appointcd for the building.

The cour-t now tums to dcf'endants' requests for costs ancl sanctions and for an ordcr

precluding the Sultans' commencemcnt of future lawsuits without prior leave of court, tJndcr

Par-t 130 of the Rules of the Chicf Administrator, sanctions may be awarded flor ".hivolous

conduct" (22 NYCRR $ 130-1 ,1[a]) which is dcfined, in pertinent part, as conduct that "is

completcly without merit in law and cannot be supportecl by a reasonable argumcnt for an

extcusion, modif ication or reversal o1 exist ing law." (I{,  { i  130- 1,1[c][ t  ] .)

This is the third acliott brought by plaintifls for thc causes of action allcgecl in thc

conrplaint. 'fhc lirst of the actions (Sultan v Connefy, Sup Ct, New York County, Index No.

1L3715/04) was clismissed against various defendarrts by order of this Court (Jnrnes, J.), dated

October 5, 2005, Ibr failure to cffectuatc service of process. ln the scconcl (Sultan v Connery,

Sup Ct, New York County, Index No.l14141105), motions to compelplaintiffs to scrve a new
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complaint with a more definite statcmcnt and to strike scandalous matter werc granted by order

of tlre Court (James, .t.), dated January 27 ,2006, By suhsequent order dated Decembsr 14, 2006,

this court granted defendants' motions to dismiss basecl on plaintiffs' failnrc to serve the new

complaint, The conrplaint in the instant action asserts the samc causes of action ancl is based on

substantially thc same facts as the complaints in the fwo prior actions. It thus cures nonc of the

pleading defects of the prior complaints.

As to the contractor clefendants, the instant complaint appears to name cvcry architect,

engineer and contractor, and many of the principals of such parties, who performed scrviccs or

work in connection wilh the Connery dcfcndants' renovation starting in 2001. The complaint

fails to sct lodh any facts to support amy claim that is not tinle-b:lrrecl against CSTI and the

Cicognani defendants, who arc not alleged to have perlbnled any work after 2001. In addition,

as held above, the causes of action for egregious wrongcloing (e.g., intentional and negligcnt

inlliction of cnrotional distress) which arc asscrted against these clelbndants are unsupportecl by

any factual allegations in the complaint and plainly fail under settled law to plea<i coguizablc

clairns. As plaintiffs' counsel, Thomas Weiss, tlrus could not reasonably have lrclicved that these

causes of action could be supportecl against thcsc dcfcndants by a reasonablc argurnent for an

ex tension of existing law, sancf ions will be awarded against him for $ I 000. Sanctions of $ I 000

will also be awarclecl against Dr. Sultan. He is clearly in control of thc litigation, has attcrrdcd

every couft appearance, has appearcd ptq sc at times, and had retained at least five different

attomeys in actions bclorc this court as of the time he commenced thc instant litigation. Irr

addition, the courl will award CSH and the Cicognani dcfcndants their actual costs rcasonably

incurcd and rcasorrable attomey's flccs in dcfending this actiort, in an amount to be cletennirrcd
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after a hearing. (Sea 22 NYCRR $ 130-1,1[a].)

As to the Rice defendants, the complaint also pleads numcrous caLlses of action against

thcm that are time-barred or, as in the case of thc causes of action for egregious wrongdoing,

otherwise plainly fail to state cognizable claims on the facts alleged. Howevcr, the court will

dcnycosts and sanctions in its discrction, iis the first, sixth, eighth, andtenth causes of action

nay be properly maintaincd, as limited in this decision, against the corporate dcfcndant Rice

Constnrctiou, Inc. In declining to awnrd the attonrey's fces in defending this action to the Ricc

del'endants, thc court also notcs that their ntotion to dismiss did not requile substantial eflbrt as it

mainly relied on thc papers subrnitted by the Connery dcl'enclants.

The court will also, in the cxcrcise of its di.scrctiorr, cleny costs and sanctious in favor ol'

thc Connery defcndants and the attomey clefendants. Regrettably, hoth parties to this clispute

have engaged in a "slash and burn" Iitigation stratcgy that has at timcs beeu duplicative an<l

exceedingly burdensomc to their adversarics and the courts.

The Sultans have brought the instant danrage action and thc two prior clarnage actions in

which, as found above, tlicy lrave sought to re-litigate clamages for prc-2002 repairs already

considered by thc arbitrator, and, in blunderbuss fashion, named apparently cvery contractor or

professional who perfomred services for thc Connelys in conncction with their renovation, In

thc name of the condominium, Dr. Sultan also comnrcncecl a nonpayrnent cviction proceecling

against the Conncrys which has bccn clisnrissecl. ' '_ St. Condominiultr.y. Cosman-

Clonnerv, Civil Court, New York County, Housing Parl Index No. 980479/04.)

The Sultans' continuing opposition to the rcpairs which were ordcred by the albitrator has

unquestionably necessitatcd litigation by thc Comerys to effcctuate the arbitrators' award, both
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in the context of the proceeding to confirnr thc award (sec Connery v.Sultaq, Sup Ct, Ncw york

County, Jan' 30, 2004,Index No. 100709/02 [granting the Connerys' motion for an order

compelling the Sultans to execute a permit so that the repairs directetl by thc arbitrator could be

perfornred]), ancl in a scparate action for a rcceiver. (Sgp Corurerv v Sultaq, Sup Ct, New york

County, Feb. 2, 2006,lndex No. 401336/05 fappointing temporary rcceiver to effectuate tlre

repairs orclered by arbitrator, and discussing thc instances of Dr, Sultan's refusal Io cooperate

with repairs and attempt to rclitigate cause of lcaks orclered by arbitrator to bc rcpairecl],)

On the other hand, thc Corurerys have commenced six lawsuits against the Sultans, and

continually forced them to litigatc over the lownhouse not only in New York County, but also in

Nassau County based on a rcsidence therc of Dr. Sulkrn's. The Comerys initially brought thc

procccding to confitm the arbitrators' award in Nassau County, but then agrecd to rehle it here.

(See Corrnery v Sultan, Sup Ct, Nassau County, Index No. 014359/02.) Tliey initially also

comrlenced an action in Nassau County for appointment of a rcceiver. By orcler of thc Nassau

County court datcd February 25, 2005, the Sultan del'enclants' motion to change venue of thc

action to New York County was grantcd, Ggp4sryJ SUUg!, Sup Ct, Nassau County, hrclex No.

0014971A4, assigned New York County Index No. 401336/05 upon transfcr ["receiver action"].)

During thc time it took to transfer l.he filc from Nassau aftcr venue was changcd, the Corrnerys

conlmcncecl a separate action in Ncw York County (Cgtlnery v Sultan, Sup Ct, New York

Courty, Indcx No. 107384/05), also for appointment of a receiver. The RJI for this act'ion lists

tlrree relatcd cases: Sultan v.9onnery, New York Cottnty, lnclex No- 1 1 37151A4 (a predecessor

damage action by the Sultans), t, QorrclominiLrm y -Qorurery, Civ Clourl, New York

County, Indcx No. L&'f 080479104 (the eviction proceeding brought by Dr. Sultan against tltc
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Connerys in the name of the condominium), and Conncry v Sultan, lndex No, 0l 3122104 (an

action brought in Nassau County but mistakenly shown on thc RJI as having a New York County

Index No.) Notably, thc RJI does not list as related cases either of the two prior maners hearct by

the undersigned: Connery v Sultan, New York County, Indcx No,100709/02 (the procceding lor

confirmation of the arbitrators' award in which court enforcement of the award was also sought),

ancl Connery v Sultan, Nassau County, Indcx No. 007497/04 and, upon transfer, New York

County Index No. 401336/05 (the rcccivcr: action), These cases were omittecl notwithstanc'ling

that tlre RJI was dated May 25,2005, and the Febmary 25,2()05 Nassau County ordcr

transfcrring vcllue of the receiver action expressly noted that there was prior litigation before the

unclersigned concerning conrpletion of rcpairs ordcrcd by thc arbitrator. Thc rcccivcr action,

which upon transfer had been assigned to .lustice Janres to whom the Sultan danrage actions had

bccn assigned, was ultimately transferred to the undersigned by order of that Justice, clatecl

January 27,2006, which held that the receiver action was related to the action to confimr the

arbitration award bcforc tlre undersisned,

The Connerys acknowlcdgc that, whilc rcpresented by the Lynn dei'endants, thcy also

filed t'wo additional actions against the Sultans in Nassau County. 'fhe courl cloes not have

information about tt 
" 

,"ti"f rlught in the first such action, Conncry v Sultan (Sup Ct, Nassau

County, Index No. 13122104), but has been able to asceftain from the orders maintained in the

court co6puter file of the action that it was disnrisscd for lack of pcrsonal .iurisdiction by order of

the Court (Parga, J.), datcd January 6, 2005, This order made a point of providing: "Tn thc cvcnt

thc plaintiff rc-commenccs this action, his attomey is directed to infonl the Clerk on the

,Request for Judicial Intervention' form that there is er reiated case before the Hon- Daniel Marlin
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in SuprerDe Courl, Nassau County, as well as any related actions pending i1New york County.r,

The second of tlie actious, conneryl'sultan (sup ct, Nassau county, Index No.000651/05) was

brought by Stcphane Connery against Burton Sultan and the lawyers who liad reprcsentecl hinr i'

the Ncw York County eviction proceecling refened to above. Likc the complaint by the Sultans

in the instant action against the Connery attomcys, the complaint by thc coperys in the Nassau

Counfy action plcads causcs of action against Dr. Sultan's attomcys) there allcging rnalicious

prosecution, abuse of proccss and prima facie tort. Thcse causes of action werc dismissed

against the attomeys, by orclers of thc Nassau County Coult (Martin, .I.), datecl Decembcr 23,

2005 and Septembcr 22,2006, for failure, just as in the instant action, to pleatl esscntial elemenrs

or flrcts irr support of the claint.s against the attomeys. In a separate ordcr clatecl SeptcmScr 26,

2407, the samc court notcs that l4 motions have bccn brought in the action, and clescribes its

history as "tortured. "

Civen the litigation history detailed above, the court declines to awalcl expenses to tle

Conncry and Lynn defendants in comection with this action, The court reaches the samc result

as to defcndant Parkcr, In seeking hcr expenses, Ms. Parker, who joined thc Lynn hnrr upon

receipt of hcr J,D. in 2003 and voluntarily resigned in 2006, points otrt that at all tinrcs during her

employmcnt, Mr. Lynn "made all thc strategic dccisions" conccrning the Connery litigation.

(Parkcr AfL, 11 5). The court notcs that there is not a singlc allegation connecting Ms. Parkcr to

any wrongdoing oL, in particular, to Mr. Lyrn's allegcd threat to commence bad faith lawsuits

against Dr. Sultan to drivc him from the building. However, whilc Ms, Parker may not have

been in a position to control thc litigation givcn her inexperience, shc concededly workcd on the

lawsuits at Mr. Ly6's clirectivc, and is thercfore associatcd with litigation which, as hcld above,
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was often duplicative and burdensome. Under these circumstances, the court declines to award

hcr thc cxpcnses of this motion to dismiss.

As to the branch ol the parties' motions to preclude the Sultans from commelcing any

further litigation without prior lcavc of court, thc court agrees with defenclants that administrativc

oversight of future litigation is proper. However, as thc litigation by both parties has been

duplicative and burdensome, the courl concludes that the oversight should extcnd to both partics.

Therefore, in the event any future litigation relating to the towrrhouse is brought, both partics will

be directed notify the Clerk that there arc related or potcntially rclatcd actions before the

undersigned.

Firrally, thc cottft again urgcs thc partics to mcdiatc thcir disputc. The court ca6ot

imaginc that it is not thc goal ofboth the Sultans and the Connerys ro rcsrorc normalcy to this

regrettable situation in which the two neighbors have wholly lost the ability to coopcrate in the

Inanagcmcnt of the building in which they or their family reside. Unfor-tunately, thc litigation, as

it has beert conducted, is interfering with, not advancing, that goal. The parties would be well

advised to rcconsider their decisions not to mediate.

It is accordingly hercby ORDERED that the motion of the Comery clefendants to dismiss

thc complaint is grantcd to thc following cxtcnt: 1) Thc complaint is disrnissed with leave to

repleacl the complaint, within 20 days after service of a copy of this order with notice of cntry, to

assert solcly thc first causc of action for constmctivc cviction, not cjcctmcnt; the sixth cause of

action for nuisancc; tfic eighth causc of action for ncgligcnt injury to propcrty; arrd the tentlr

capse of actior-r for persorial injury. Tliese causes of action rnay be based solely on thc allcgations

in the origilal complaint as to work performed at the premises on Janttary 10, Febrr'rary l5 and
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March 17 ,2005 and July 20, 2006, T'hese causcs of action may bc asserted only against the

Connery clefcndants with respect to work on thcse four dates, against dcfepdant Jepol

Construction, Inc, with respcct to wolk on January 10, 2005, and against dcl'e1<Jant R.D. Rice

Construction luc. with respect to work on thesc four dates; and 2) plaintiffs ancl their attorncys

are advised that sanctions n'lay be imposcd in the event of their failure to aclherc to thc limitations

set forth in *sub-para$aph I above - for example, in the evcnt that they plead a1y allcgations i'

addition to thosc specihcally identitied in sub-paragraph I above, or name any defendants on

such causcs of action other than the del'entlants specilically identilied i1 sub-paragrapl I above,

or add any causes o[actiott not specifically authorizcd in sub-paragraph 1 abovc; anrt 3) all

causes of action jn the courplaint not identificcl in sub-paragap6 I above arc dis'iissecl witl

prejudicc against the Connery clefcndants; ancl4) the branch of the motion by the Copery

dcl'endants for costs and sanctions is denicd: antl it is furtha

ORDERED that thc cross-motion of the [,ylr dcfendants is glanted to the following

cxtent: l) All causcs of action in the complaint are dismisscd with prejudice against thc Lynn

deftndants; and 2) thc branch of thc motion by the Lynn defendants for costs and sanctions is

denicd; and it is further

ORDERED that the cross-nrotion of Sarah Parker is granted to the following extent: l)

All causes of action in the complaint ue dismisscd with prejudice against said defbnclant; and 2)

the branch ol the motion bv defcndant Parker for costs and sanctions is dcnied; and it is iurthcr

ORDERED that the cross-rnotions by the Cicognarnidefcndants and by defendant CSH

are granted to thc followir-rg cxtent: 1) All cfluses of action in thc corriplaint are dismissed with

prejudice against the Cicognani defendants and again.st clefenclant CSH; and it is further
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ORDERED that the branchcs of the notions by thc Cicognani defendants and defendant

CSFI fol costs and sitnctions are grantcd to the following extcnt: l) Within ten days after servicc

of a copy of this order with notice of entry, Dr. Burton Sultan shall dcposit the sunr of $ 1,000 in

sauctions with the Clcrk of the Court for transnrittal to thc Commissioner of Taxatiorr and

Finance, the person to whom payment nrust bc made pursuant Lo 22 NYCRR $ 130-1.3; and 2)

within ten days after servicc of a copy of this order with notice of entry, Thomas Weiss, Esq,

shall pay the sum of $1,000 in sanctions to the Lawyers'Fund fbr Client Protection, the crrtity to

which payn'rent rnust be madc pursuant to 22 NYCRR $ 130-1.3; ancl 3) the Clcrk shall enter

.iudgrnent for the sanctions awarded in sub-paragraphs I and.2 hereof as authorizedhy 22

NYCIRR $ 130-l ,2; and 4) Dr, Bufion Sultarr and Thomas We iss, Esq., jointly and severally,

shall pay thc Cicognani defendiurts' and defendant CSH's actual expenscs reasonably incurred

ancl reasonable attorncy's fees in dcl'ending this action; and 5) the issuc of saicl defendants' actual

expaDses reasonably irrcurred and reasonable attomey's fees in defcnding this action is referred to

a Special Referee to hear and report with recommendations, cxcept that, in the event of and upon

thc filing of a stipulation of the parties, as pemritted by CPLR 4317, the Special Rcfcree, or

another person designatcd by the parlics to servc as referee, shall determinc thc aforesaid issuc;

and 6) the action as to the Cicognani defendants ancl defcndant CSH is hcld in abeyance pcnding

receipt of the rcport and rccornmendations of the Spccial Referee and a nrotion pursuant to CPLR

4403 or receipt oI the detcrmination of the Special Referee or the designatcd referee; and 7) thc

Cicognani dcfenclants and defendant CSH slrall serve a copy of this ordcr with notice of entty,

togcther with tl"re infomration sheet rcquired by thc Special Rcfcree's officc, on tlte Clerk of thc

Judicial Support Ofiice (Room 3l l) to flrrange a datc for the refercnce to a Special Rcferee; and
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it is further

ORDERED that thc cros.s-motion of the Rice defendants is granted to the following

extent: l) Thc conrplaint is disrnissed with leave to replead the complaint, within 20 days after

scrvice of a copy of this order with notice of entry, to asscrt solcly the first cause of action for

constntctivc cviction, not ejectment; the sixth cause of action fol nuisance; the cighth cause of

action lbr negligcnt injury to properly; and the tenth cause of action for personal injury, Thc

plcading of thcse causes of action shall be subject t<l the lirnitations set forth in thc provisions of

this orcler cletennining the Conncry dcfcndants' motion. Sanctions may be imposecl as sct forth

in the provisions of this ordcr detennining the Connery defenclants' motion; and 2) all causes of

action in the complaint not idcntificd in sub-paragraph 1 above are dismisscd with prejuclice

against thc Rice defendants; ancl 3) the branch of thc motion by the Rice defenclants for costs and

sanctions is denied; and it is further

OI{DERED that in the cvcnt any of the Sultan plaintiffs or any of the Clonncry defendants

commellces any action or procccding in any court relatecl to the parties' townhouse

condorninium, whether for injunctive or declaratory rclief or for damages, such party shall advise

the Clerk on the Reqncst for.ludicial lntervention, or on any other fonns as n')ay be proviclecl by

thc Clcrk, that there are related or potentially rclatcd actions pcnding before the undersigncd; and

it is further

ORDEI{ED that defendant Conncrys' attorneys shall serve a copy of this ordcr on the

IIon. Danicl Martin, the.lustice presiding over the pending Nassau County action; and it js

further

ORDERED that Thornas Weiss, Esq., attorncy for thc Sultan plaintiffs, shall serve a copy
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of this order on each of the sultans whom he represe'ted in this action; and that Robert Lyrn,
Esq'' attomey for the connery defcndants, shail scrvc a copy of this order on each of the
Conncrys whom he represents in l.his actjon.

This constitutes the decision and order of the court.
Dafed; Ncw york, New york

I)cccnrber 7,2007

ffiW jsc.

./.-\
)

. . /  t l
, '/) //.

.' ,/.1^-PJ'?txt-

.'ga-:=--

.\ "Cc St
"n'dfu, -fu)

{-n- r ta

'e}b

, i(an-u
MARCY F'

Pagc -17-


