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Ptaintiff TAWNY KITAEN alleges:

INTRODUCTION

l. Tawny Kitaen, a well-known acfress and rnodel, thought she had finally

found the man of ber dreams in Philip Cyburt, She believed this was a man she could trust,

depend on, and share her life with. She never imagined this seemingly honest and caring man

woulc slither iilto her life only to rob her of over three million dollars duriug the course of

their 1 bur-year relationship.

2. Tawny Kitaen and Philip Cyburt's relationsbip blossomed, and by

Auguit 2002 they were living together and sharing in every aspect of each others' lives; they

celebrated birthdays and ho)idays together, marked milestones in their children's lives, and

favel:d togeth€r. Tawny Kitaen came to totally trust Philip Cyburt, and he became involved

in eve ry facet of her life. Shc believed they had become truc partners.

3. Tragically, the loyalty and uust Tawny Kitaen had in Philip Cyburt was

shatte:ed when she discovered that, without her knowledge, he had been using her credit cards,

signing her nafle on checks, withdrawiug money from her irccounts, and selling her real estate

holdirgs, for his personal benefit, and ultimately defrauding her of over three million dollars.

THE PARTIES

4. The Ptaintiff, TAWNY KITAEN ("Kitaen"), is, and at all material timcs

has been, an individual residing in the County of Los Angeles, California.

5. Plaintiff is informed and believes, and based ihereon alleges that

DefenJant, PHILIP W. CYBURT ("Cyburt"), is, and at all relevanr marerial times has been,

an indrvidual residing in the County of Los Angeles, Caiifornia,

6. Plaintiff is informed and believes, and based thereon alleges rhat

pursuant to Code of Civil Procedure section 474, that fictitiously-named Defendarts sued

herein as DOES I through 50, inclusive, and each of thern, were in some manner responsible

or leg.lly liable for the actions, evenr, damages, transactions and circuursunces alleged
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hereir. The true names and capacities of such fictitiously-narned Defendant$, whether

indiv dual, corporale, associate or otherwise, are presently unknown to Plaintiff and Plaintiff

will seek leave of Court to arnend this Complaint to assert the lrue names and capacities of

such hctitiously-named Defendants when the same have been ascertairted- For convenience,

each :eference to a named-defendant herein shall also refer to the DOE Defendants. and each

of thcm.

7 . Plaintiff is informed and believes, and based thereon alleges, that

Defer.dants, and each of them, including without limiratiorr those Defendants herein sued as

DOEii, were acting in ccrrcert or participation wilh each other, or were joint participants and

collatorators in the acm complained of, or were co-conspirators, joint-ventwers, owners,

principals, partners, agents or employees of the others in doing the acts cornplained of herein,

and erLch and all of them were acting within the couse and scope of said agency, partnership,

emplc yment, conspi.racy, ownershi.p , or joint venture, and each and all of them were acting in

concert one with the other, and all togetber, Plaintiff is further informed and believes and

based thereon alleges that the acts and conduct hercin alleged of each such Defendant were

knowt to, authorized by, and/or ratiFred by the other Defendants, and each of them. When

Plaint fi ascertains the true nalnes and capacities of DOES I through 50, inclusive, it will seek

leave rf this Court to amend his Complainr by setting fortb the same.

8, Plaintiff is informed and believes, and based thereon alleges, that at all

times herein mentioned each of the Defendants was, and is, the agent, co-conspirator, servant,

alter ego and/or ernployee of each of the other Defendants, and all of the things alleged to have

been c one by said Defendants were done in a capacity of an agent, co-conspirator, servanlr

alter ego and/or employee of and for the orher Defendanrs.

9, Unless otherwise atleged herein, all of the ev€nts and occurrences, and

the co.tduct of the parties heteto, as herein set forth, (ook place in the County of Los Angeles,

State t,f California.
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bight r price with Kilaen's funds, again without her knowledge or authorization, causing her to

suffe: significant e@nornic damages. In total, Philip Cyburt sbsconded with no less than three

rnillirn dollars ($3,000,000.00) of Ms. Kitaen's money.

14. On multiple occasions, including a formal demand on August l, 2097,

Kiraen demanded Cyburt return the funds he converrcd. He has refused.

FIRST CAUSE qF ACTION

(For Breach of Fiduciary Dut-v)

15. Kitaen realleges, adopts and incorporates by reference, each and every

allegi,tions contained in Paragraphs I through 14, inclusive, as though fully set forth herein.

16. Kitaen and Cyburt's four and th year live-in relationship created a

fiduc ary relationship between rhe parties. Cyburt had an obligation to act in the best interest

of Kir:aen, and rnake full disclosure of all material facts within his knowledge relaling to

trans:rctiors in which the parties were involved.

L7. Clburt breached his fiduciary duty to Kitaen by converting the following

funds for his own use without her knowledge or consent: charges totaling over onc hundred

thousrnd dollars ($100,000.00) on Kiaen's American Express Account: charges totaling over

thirty-five thousand dollars ($35,000.00) on Kitaen's Visa Signature card; redeeodng over

$140,000.00 of Kitaen's American Express airline miles without her approval; withdrawals

totalirrg over three hundred thousand dollars ($300,000,00) from Kitaen's Merrill Lynch

Accounq fraudulently signing checks in Kitaen's nane totaling over {ifty thousand dollars

($50,ti00.00X and the unauthorized selling of Kitaen's real estate holdings and then diverting

the pr ofits frorn these sales to his accounts for his own use, and then subs€quently repurchasing

the real estate holdings at a higher price with Kitaen's funds, again wirhout her knowledge or

conseflt, resulting in significant economic losses for Kitaen.

18. As a direct and proximate result of Cyburt's breach of bis fiduciary duty,

Kitae:r has been darnaged in an amount that has not yet been fully ascertained, but which is

beliered to be no less than three million dollars ($3,000,000.0O), plus applicable interest-
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19. Cyburt's acts alleged above were willful, wanton, rnalicious, and

oppr(rssive, and were undertaken with the intent to defraud Kitaen, and justify the awardirtg of

exsmplary and punitive damages.

SECQND CAUSE OF ACTIOIJ

(For Conversion)

20. Kitaen realleges, adopts and incorporarcs by reference, each and every

allegirtiom contained in Paragraphs I through 14, inclusive, as though fully set forth berein.

21. At all times rnentioned herein, Kitaen was, and still is, the sole ow:ler,

and i:l was entitled to sole possession and authoriry, of her Arnerican Express Account, her

American Express Airlhe miles, her Merrill Lynch Account, her Visa Signature Card, and her

real estate holdings,

22. Between 20V2 and 2006, Cyburt disregardod his fiduciary duty to

Kirael, and converted the following funds for his own use without her knowledge or conseot:

charges totaling over one hundred thousand dollars ($100,000.00) on Kitaen's American

Exprr:ss Account; charges totaling over thirty-five thousand dollars ($35,000.00) on Kitaen's

Visa iignature cardl redeemirrg over $140,000.00 of Kitaen's American Express airline miles

without her approval; withdrawals totating over three hundred thousand dollars ($300,000.00)

frour Kitaen's Mertill Lynch Accounq fraudulenrly signing checks in Kitaen's name totaling

over :ifty thousand dollars ($50,000.00); and the unauthorized selling of Kitaen's realestate

holdirrgs and then diverting the pro{its from these sales to hls accounts for his own use, again

wihout her knowledge or consent, rcsutting in significant economic losses for Kiaen.

23. On multiple occasions, including a forrnal demand on August I,2m7,

Kitaerr demanded Cyburt return the firnds he convertod. He has refused.

24. Cyburt's acrs alleged above were willful, wanton, malicious, and

oppressive, and were undercaken wirh the intent to defraud Kiaen, and justify the awarding of

exem'rlary and punitive damages.

9'd
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THIRD CAUSE OF ACTION

(For Accounting/Destructlve Ttust)

25. Kitaen realleges, adopts and incorporates by reference, each and every

allegitions contained in Paragraphs I through 14, inclusive, as though fully scl forth herein.

26, Kitaen's and Cyburt's four and Vz year live-in relationship, created a

fiduciary relationship between the parties. Cyburt had an obligation to act in the best interest

of Kitaen, and make full disclosure of alt material facts within his knowledge relating to

trans,rctions in which thc parties were involved,

27. Cyburr breached his fiduciary dury to Kitaen by converdng the following

firndr for his own use wilhout her knowledgs or consent: charges totaling over one hundred

thousand dollars ($t00,000.00) on Kitaen's Arnerican Express Account; charges totaling over

rhirty-five thousand dollars ($35,000.00) on Kihen's Visa Signature card; redeeming over

$140 000.00 of Kitaen's Arnerican Express airline miles without her approval; withdrawals

totali:rg over three hurrdred thousand dollars ($3Q0,000.00) from Kitaen's Merrill Lynch

Accolmt; fraudulently signing checks in Kitaen's name totaling over fifty thousand dollars

($50, )00,00);and th.e unauthorized selling of Kiuen's real estate holdings and then diverting

thc profits from these sales to his accounts for his own use, and then subsequently rcpurchasing

the real estate holdings at a higlrcr price with Kitaen's funds, again withouc her lcrowledge or

consed, resulting in significant economic losses for Kitaen.

28. As a direct and proximate result of Cyburt's breach of tris fiduciary duty,

Kitaerr has been darnaged in al arnount thu has not yet been fully ascertained, and an

accou rting of Cyburt's financial accounts and information from Cybun regarding tlre sale and

repurr:hase of Kitaen's real estate holdings is necessary in order to obtain this inforrnation,

Kitaerr is informed and believes and thereon alleges that the amount, owed is not less than three

millio r doilars ($3,000,000. 00).

29. ln 20O4, Kitaen demanded that Cybutt account for the aforementioned

rnoniei, and pay the amount found due to Kitaen, but Cyburt has failed and refused, and

continJes to fail and tefuse, to render an accounting and pay Kitaen.

4'd
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30. By virtue of Cyburt's wrongful acts, he holds the converted funds, in an

amount no less than three million dollars ($3,000,000.00), as a constructive trusl€e for the

beot,flt of Kitaen.

FqURTH C-AUSE OF ACTION

(For Fraud)

31. Kiuen realleges, adopts and incorporates by reference, each and every

allegations contai$ed in Paragraphs I througb 14, inclusive" as though fully set furth herein,

32. Kitaen's and Cyburt's four and t/z year live-in reluionship, creared a

Frdur iary relationship between the parties. Cyburt had an obligation to act in the best intere$t

of K taen, and make full disclosure of all malerial facts within his knowledge relating to

transactions in which the parties were involved.

33. Despite Cybrut having voluntarily accepted the trust and confidence

repoled on him by Kitaen, and io violation of this relationship of tnst and confidencc, Cyburt

abusrd the tust and confidence of Kitaen by converting the following funds for his own use

wilhr'ut her knowledge or consent: chatges totaling over one hundred thousand dollars

($10(t,000.Ct0) on Kitaen's American Express Account; charges totaling over thirty-five

thousand dollars ($35,000 00) on Kitaen's Visa Signature card; redeemiag over $140,000.00

of Ki aen's American Express aitline miles wjthout hcr approval I withdrawals totaling over

three bundred thousand dollars ($300,000.00) from Kitaen's Merrill Lynch Account;

fraud rlently signing checks in Kitaen's name totaling over fifty rhousand dollars ($50,000.00);

and tlre unauthorized setling of Kitaen's real eslate holdings and then diverting the profits from

these sales to his accounts for his own use, and thcn subsequently repurchasing the real estate

hotdirgs at a higher price with Kinen's funds, again u,ithout her knowledge or consett,

result ng in significant economic losses for Kitaen. No part of these sums has been rerurned to

Kitaerr, despite Kitaen's dernand therefor.

34. Cyburt did the acts herein alleged with the intent to deceive and defraud

and Cyburt ernployed devicx to conceal from Kitaen rhe fact that he had converted her
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funds for his own use. Cyburt did these acts witlr the intent to induce reliance by Kitaen in his

contir uing ftdelity.

35. Kitaen did in fact place confidence and reliance in Cyburt, until on or

about December 2005, when she discovered the true facts concerning the withdrawals and

crodit card charges made by Cybur( for his own use, as alleged above. Kitaen reasonably

relied on Cybrut based on their relationship,

36. As a result of Cyburt's fraud as alleged hereln, Kitaen has been damaged

in an lmount of no less than drree million dollars ($3,000,000.00).

37. Cybuft's acts alleged above were willful, wanton, malicious, and

oppre rsive, and were undertaken with the intent to defraud Kitaen, and justify tbe awarding of

exemlrlary and punicive damages.

WHEREF'ORE, Kitaen prays for judgment as follows:

AS TI} TTIE FIRST CAUSE OF ACTIOIY:

1. For general damages in the amount of no less than tbree million dollrs

($3,0(10,000.00), or according to proo{ plus pre and post judgment interest thereon at the legal

rate;

2. For punitive and exemplary damages according to proof;

AS TI) TIIE SECOND CAUSE OF ACTION:

3. For general damages in the amount of no less than three million dollars

($3,0(10,000.00), or according to proof, plus pre and post judgment intaest thereon at the legal

rate;

4. For punitive and exemplary damages according to proof;

AS TI) THE THIRD CAUSE OF ACTION:

5. For general damages in the arnount of no less than three million dollars

($3,0(0,000.00), or according to proof, ptus pre and post judgment interest thereon at the legal

rate;

6. For an accounting between Kitaen and Cyburt;
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7 . For general darnages in the amount of no less than three million dollars

0), or according to proof, plus pre and post judgment interest thereon at the legal

For punitive and exemplary damages according to proof;

For reasonable costs of suit incurred herein;

For reasonable attorneys fees as may be provided by law; and

For such other and further rclief as the court may deem appropriate,

I.AVELY & SINCER
PROFESSIONAL CORPORATION
WILLIAIVI J. BRIGGS, II

COMPLAINT

JESSICA C.
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