
IN TIIE CIRCUIT COIIRT OF THE SIXTH JUDICIAL CIRCUIT
IN TIIE STATE OF'FI,CIRIDA,IN AND FOR PINELLAS COUNTY,

CIRTCUIT CIVIL DIVISION

PETER MUSANTE, on Behalf of
JOHN GRAZ,IANO, as Guardian oll
the Property

Plaintiff,

vs.

TERRY BOLLEA, irrdividually,
LINDA BOLLEA, individually,
NICHOLAS BOLLEA, a minor, anil
DANIEL JACOBS, invidually.

Cnse No.: 08004244CI
Divisiort: 15 - ,,f,
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Defendants.

pEFENDANT I{IqHQLAS BOLLEA'S ANSWER.
AFFIRMATryE pETENSES. At{D MOTTON TO STRTKE AS

TO COtItrT V OE]HE COIT{PLNNT

IVIOTION TO STRIKE

Pursuant to FIa. R, Civ, P, l'l-[0(0, Defendant Nicholas Bollea ('Nick Bollea") hereby

moves to strike paragraph 104 of Plairrtiff Peter Musante's ("Plaintiff') Complairrt and Demand

for Jury Trial ("Complaint') brought on behalf of John Crraeiano ("John Graziano'). Parapraph

I04 seeks to incorporate prior paragraphs that are immaterial to the courrt alleged agaiust Nick

Bollea, Furthermore. the information sought to be incor,porated is both impertinent and

scandalous. Thus, the paragraph should be sticken. The basis for strilsrng paragraph 104 is

described in rnore detail below:

l. Pursuant to FIa. R. Civ. P. 1.1,+0(0, "[a] party may move to strike or the court may strike

redundant, immateri.al, impertinenl, ol: scandalou.s matter tiom any plcading at any time." Fla. R

Civ. P. 1.140(f).



2. Paragraph l04 of the Complatrt states that "Plaintiff realleges paragraphs one (t) through

seventy-eight (78) as if fi:ily set forth herefu." Paragraph l04 is contained a-s parl of Cowrt V of

the complaint. Tlre count is styled as 'Negligenoe Again.st Nick Bollca."

3. Of the 78 paragraphs "fully set forth hercin" as part of Count V, only 18 are material to

Count V. Ihe remaining 60 paragraplrs Plaintiff seeks to havc "fully sct forth hcrein" relate to

puported actions or inactions of Terry Bollea aud Linda Bollea. Those 60 paragraphs are,

therefore, "immaterial" to the claim of'negligence against Nick Bollea that Plaintiff has

attempted to allege in Counr V.

4, Given that the claim Plairrtiff s:eks to allege in Count V is a claim against Niok Bollea

for actions that took place on the aftenroon of August 26,2007, any claims relating to Terry

Bollea, Linda Bollea, or actions taken prior to August 26,2007 are both imrnaterial and

impertinent. The impertinence arises liom the fact that acts purportedly taken or not taken by

Tcrry and Linda Bollea are irelevant to a negligence count against Niok Bollea. Similarly, any

acts pwportedly undertaken by Nick Eiollea prior to Auggst 26,2007 are explicitly baned by Fla.

R. Evid. 90.40a(2)(a) ('$imilar fact eridence of other..,acts...is inadmissible when the evidence

is relcvant solely to prove bad charact(lr or propensity").

5. To the extent the actions or inactions in the 60 immaterial paragraphs puqportedly allege

actions and inactions by Linda and Terry Bollca., the content of the allegations and their inclrrsion

in the count solely against Nick Bollea, appears to be meant for thc purTos€ of creating scandal.

WHEREFORE, Nick Bollea respertfully rcquests that this Court strike paragraph 104 ofthe

Complaint.



ANSWER AlrD AFFIRMATIVE DEFENSES

Nicholas Bollea (Nick Bollea.")') hereby responds to Count V of plaintiff Peter

Musante's ("P)aintifP') Complaint an<l Demand for Jury lrial (*'Complaint") brougbt on behalf

of John Ciraziano ("John Graziano',) as follows.:

"Count V - Neslisence Asainst Nicholas,FgUea"

1.04. Subject of Motion to Strike, therefore denjed.

105, Denied.

106. Denied

a, Denied.

b. Denied.

c. Deuied.

d. Denied.

€, Dcnied,

f. Denied.

107. Denied.

AffirmqtivE,Dcfeuseg

Dgfeusc l; Comparative fault/ corrtributory negligence -.Tohn Graziano chose to violate

Florida law by not wearing his seatbelt. I{ad John Graziano been wearing his seatbelt, he would

not have sustained the injuries allege<l in the Complaint.

DefcusF 2: Conrparative fault/ colltributory negligence - John Graziano was the adult in the

vehicle the day of the accidcnt. I{e chosc to get irr thc vehicle and, if he believed that Nick

Bollea was driving in a negligent, rcck]ess, willfirl or wanton way (a fact Niok Bollea denies),

flren as the adult in the vehicle, John 'Sraziauo, did nothing to supewise Nick Bollea.



EUgg.3.: Cornparative faulV contibutory negligence - if at any point in time John Graziano

thought that Nick Bollea was driving in a negligent, reokless, willful or walton way, John

Graziano could have exited the 1998 'foyota Supra, The 1998 Toyota Supra was traveling on a

city street and stopped at multiple sto'c lights prior to the accident. Dcspite repeated

opporlunities, at flo point did .lohn Graziano attempt to exit the 1998 Toyota Supra,

pg@e-4,r Assumption of the risk - assuming that Nick Bollea was negligent (a fact which

Nick Bollea denies), John Crraziano p:ractically lived at the Bollea house. John Graziano knew

Nick Follea well and knew the 1998't'oyota Supra well. I,n fact. John Graziano had worked on

the 1998 Toyota Supra and.Iohn Craziavro had driven the 1998 Toyota Supra. John Graziano

had beeu a passenger in the 1998 Toyota Supra innumerable tirnes over the course of their multi-

year friendship. John Graziano had spent the entire day of August 26,2007 with Nick Bollea

and knew Nick Bollea's physical conrlition at the time of the accident, If therc wa.s any risk

associated with riding as a pa.csenger :in the I998 Tcryota Supm, John Graziano knew of the risk

and assumed the risk whcn he chose tc bc a passenger.

Dejeus-e 5: Comparative fault/ Co:rtributory negligence - If Nick Bollea consumed alcohol

prior to the acciclent, John Graziano provided the alcohol to Nick Bollea.

I)efense 6: Any damages awarded to Plaintiff and assessed against Nick Bolle a shall be

reduced by the total of all amounts which have been paid for the benefit of John Gtaziano, or

which are otherwise available to John Graziano, from all collateral sowees, pursuant to sectioD

7 68,7 6, Florida Statules.



Lefenge Z: Nick Bollea is cntitled lo a reduction in economic damages to the extent that they

have been or arc written-off, contractullly reduced, or otherwise similarly reduced, See e.g,

Goble v. Frohman,90l So,2d 830 (Fla. 2005),

Deferue Q: The periodic payment provisions of Section 768.78, Florida Statutes, shall apply

as specified within the stahite, to any award in favor of Plaintiff and against Nick Bollea.

Defgnpe-l: Comparative faulU Confibutory negligence - If there was any negligence (a fact

whicb Nick Bollea denies), Defcndant Daniel Jacobs is also at fault for the accident alleged in

the Cornplaint because he encornaged Nick Bollea to drive in the fashion in which Nick Bollea

was driving at the time of the accident, The comparative fault is furthcr compounded hy the fact

that Daniel Jacobs was the adult in the ,situation and Nick wa.s a minor,

Defen,qe 10: Nick Bollea reserves thr: right to amend to a-ssert other affirmative defenses a.s

discovery proceeds in this case.

Dated: May 16,2008

F'la. Bar No. 170928
Maegen P. Luka
Fla, BarNo.549851
ZUCKERMAN SPAEDER LLP
l0l E. Kerrncdy Blvd., Suite 1200
Tampa, FL 33602
Tel: 813-2,21-1010
Fax: 813-23-7961

Respectfully submitted,

Weinbetg, Jr.
Fla. Bhr No. 0486401


