
I

2

3

4

)

6

7

8

9

lo

l l

L2

13

l4

15

l6

t7

l8

l9

20

21

22

23

24

6zs
t
126

f,l
(-f
F27
Frt

I

it 28
I

N
\

q\
\n\

sA

FrtTRBc'$rr
LOS AI{CEIJS SUI

JUI'I 0.2 2008
JOlftJ A. CWEE, CN,EIil(

,r"r*nld(&*,Epuw

Attonreys forPlaintiffs, TAI\{I H. ShdITH and TAJUI H. SndITI{, [NC.

SIIPERIOR COURT OF TIIE STATE OF CALITORMA

FOR THE COI]NIY OF' LOS ANGELES . CT,NTRAL DISTRICT

TAMI H. SMITII, an individual; TAIVII H,
SMITH, INC., a Califotaia Corporation

Casc No. 8C591 845

plaindffr

v.

J'AIME PRODUCTIONS, INC., a Califomia
Corporation; JAMIE PRESSLY,an
individual; and DOES 1'5O inclusivc,

Defeodants.

I
COMRLAINT

COMPLAINT fiOR;

(l)wrLLruL FATLUR.E TO PAY
COMMTSSTONS OREIqITRINTO A
WRITTEN SALES CONTRACT (Cal,
Civ. Code $ 1738.10, et ccq,);

(2) ACCOUNTTNG OF COMMTSSTONS;
(3) EREACH OF C0NTRACT; '
(o BREACH OF THE TMPLIED

COVENAFTT OT GOOD FATTII AITTII
FAIR DEALING;

Cory HnrwiE (State BarNo.222A26)
Niaolas Orihuela (Sqrc Ba No. 221898)
I{ttRwITZ A ORIHUELAb tlp
l0 Uni.vursal City Plaza, 20th Floot
Universal City, CA 91608
Telephone: (8 I 8) 753-2381
Fapsimilc: (8 I 8) 7 fi -2382
F-mai[:
E-rnail:

Josc,ph M. Sofio (State Bar No. 155?36)
I-AW OFFICES OF JOSEFH M. SOFIO
lo Universel City Plaza, Suite 2000
Universal City, CA 9160E
Telephone: (8 I 8) 753'?390
Facsimile: (81 8) 753+3 I 0
E-mail: I

(s) IJNJUST ENRICHMENTi
(6) TJNFATR BUSrI{BSS PRACTICES

(Cal. Bur. & Prof. Code $ 17200 et
req.); and

racofflsT nucrnry rnusr $ * 5 * *
rE,ilt^f,r. Er^D rrrDrt t*rs * E F I 
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seq.L the Califomia Unfair Businpss Pragtioes Statut€ (Cal. Bus. & hof. Code $ t7200 et seq.), as

uall for breach of oontrac6 breach of drc covenart of good frith and 1ii1 {6aling unjust

eflrichment, accounting of commissions, and construstive trust,

2. Inthe IndependeutWholesale Sales Repesentatives Conhacbral Relations Act of

1990 (tle "Art1, fre Cslifornia legislature formd aod fulatpd that indeperdent wholesale sales

represeffatives qte a key ingredient to the Califomia cconomy, tbat wholesale sales r,epresentatives

spend many hotrrs developing their tanitory in ordcr to properly market their produots, ad

tlrerefore that ttrcy should be plotested ftom unjust termination ofthe territorial mark* area& The

Act requires manufaeturErs, distributors ond jobbets to provide thoir wholesale eales

repressfiatives with written cqrtracts which cornply with the t€rurs ofthe law and forbids

contracts wtriah att€Erpt in any way to sircunvent thercquirements of the law.

3. Plsintifq TAI\4I H. $MITH, is, and at all tirnes relevant herein was, an individuat

residing in the County of los Angeles, Stare of California-

4. Plaintifi TAI\{I H. SMITH, NC.is, and at all times rclwantlrcrein wa,s, a

corporation organizcd under the laws of the Statc of California, which maintains its heardquarters

and pincipal place of business in the Countyof Los Angeles,

5, Defendant, J'AIME PRODUCTIONS, INC. is, and at all tirnes relevant hcrein was,

a mrporation organized under tho lawe of the State of Califomia, which maintains its headquarters

and principal place of busincss in the County of Los Angeles.

6. Defcndant, JAIME PRESSLY is, and at all tirnes relevant herein was, an individual

rcsiding in the County of l.os Angeles, State of Califomia,

7, Plaintiffs are ignoraut of the tnrcnames andcapacitics of Defendantshorein sued as

DOES 1-50, and therefore sue these defendauts by such fistitious rulmes. Plaintiffs will qnend

this Complaint to allege their trre narnes and c4acities when ascertained.

8. Plafutiffs qe inforsred and believg ard based thercon allege, that each of the

Defendants acted in all respegts pertincnt to this action'as the agent and partner of the ottrer

Defendantg carried out a joint ccherne, business plan or potlc? in all respects pertinert hereto, and

thc asts of each of ihe Defc,lrdants are legally ffiibutable to the other Defcndants, Plaintiffs are

C(}MPI,AINT
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informed srd believe, and based thereonalloge,that saoh of tho Deftndants was fire ug"nq partner,

$enrant, and employee of each of the otherco-Dcfcndonts, and in doing the things alloged, acted in

thocourse and ecoln of nrch agency, partnership and ecnployment.

9. On idormation aod belief Plaintiffs alleges that Defendant, J'AIME

PRODUCTIONS, INC. and DOES I frrough 50 are tbe alter egos of JAI{IE PRESISLY, and vice

versa, at all times herein relwant in that:

(a) TbFrE is aunityof interest and ownership between the individuals md the

corporation that thcir individuality or separateness has sca$ed;

(b) Defsdant" JAh,{IE PRESSLY and DOES t 
t*uth 

50 at all timcs herein

relevant were and now arc thc owners and holden of all of t$e stock of

.TAIME PRODUCTIONS, INC.;

(o) Def€udaff, JAI\,flE PRESSLY and DOES I tbrough 50 at all tiiles hercin

r€ls\rant werp the ofrcers ad/or directors of J'AIMEPRODUCTIONS,

INC. or in contrrol ofttc officers and other dircstors, if any, of J'AIME

PRODUCTIONS, INC.;

(d) Defendant, JAN{IE PRESSLY and DOES I tbrough 50 caused }AIME

PRODUCTIONS,INC. to be formed and to conduct business withord

ade guarc qapitslizsti on;

(c) Defctdattt, JAMIE PRESSLY and DOES I though 50 own and contol all

the assets of XAIME PRODUCTIONS, INC.;

(0 Defendant, JAMIE PRESSLY and DOES I through 50 ce.mingl€d rheir

pereonal funds with the corporate funds of JAIME PRODUCTIONS, INC.

and vicsversa;

(e) Defendant, JAMIE PRESSLY and DOES 1 through J0, aod.IAIME

PRODUCTIONS,INC. did not obse,rye the requisirc corponatc formalities;

(h) A gravo iqiustico will recult to Plaintiffs if the separate entity of J'AME

PRODUCTIONS, INC, is not disreganded. Defendant, JAMIE PRESSLY

and DOES I through 50 shsuld be held personally tiable for the
?

COMTLAINT
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indebtedness of JAIME PRODUCTIONS, INC. to Plaintift in tbatl

(i) DefendErf,JAMIEPRESSLYandDOES I ttrough50diverted

finds from.l"AIME PRODUCTIONS, INC. in orden to avoid

persural obligntions [o creditorE and

(ii) Deftndant, JAIvtlE PRESSLY and DOES I through 50 formed

J'AIMB PRODUCTIONS, INC, without adequate frmncing and

caused J'AIME PRODUCfiONS, INC. to becorne plesently

insolvent, become unablc to pay its debts, and in partioular become

unable to pay its debts owed to Plainriffs, and will continue to be

unable to pay any judgment that may be awanded to Plaintiffs.

10. Plflintitrs, TAMI H. SMITII and TAIvfl H. SMITIi, INC. (colle.cttvety'?laiatilfs")

are in the whole$ale apparel business reprcse,nting aod marlcsting lines of clothing. Defendrrt

J'AIME PRODUCTIONS, INC. andDOES 1-50 (colloctively -Defendartsl) arc a clothing

company owned and operated by celebrity, Mendant, JAMIE PRESSLY. Defondants arp

covsred by and uftject to the Act by virhre of being manufachners, dishibutors, and/or jobbere.

I 1, On or about Septernber lg,20}7,at Los Angcles, California" Plaintilfs and

Defendants enteled into a wrinen agreement designating Plaintiffs as the wbolesale srles

re,presentative of Defendane (the "Agrecrnent'). (A true and correst copy ofthc Agrcement is

attashed hseto as Exhibit "A" and inootporatedhencin by this refererrce). Plaintiffr r+cre to

re,presont andmarket DefendanE' line ofclothing in the following state$: Califo'rxia,Nevadq

Oregon, Washington, Haunii, Utah, fuizona, Colorado, Idahq New Mexico, Alaskq Wyoming,

and Montaua (the "Tcnittry').

FIBST CAV$E oF'AcrrON

(Witrtul Failuro to Pay Commicsionr orEnterfnto lVr{tton Sder Contract)

lAgainct aU Ilofeudantrl

12. Plaintiffs reallege arrd herein incorporate by this reference Paragraphs I through t I

above as if fuIly set forft.

4
CT}ITIPLAINT
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13. The Agre.menrt provided for an initial tsrm of one year, witl an autornatic rcnewal

until such tiue as aparty provided 60 days written noticc of its intent to temrinate tre Agrrernent

The Agreemeirt also provided ln part tlrat Plaintiffs wcrr to be paid commissions at the reb of

129lo percont on thc net amount of salcs made, *rppo4 and/or distributed into the Te$itory.

Fufib€r, Defendants were required to pay Plafutitrs a nqn-refirndable conribution of $250 per

month.

14. Ag Defendants' wholcsalc eales rcploscntativg Plaintiffi dcryobd subetailial timc

and eftrt re,prcscnting, promoting; and milketlng Dc,felrdants' p,roducts,

15. On or about February 25,2908,cor[rary to the express teilu$ of the Agreeme,nt and

less than six rnonths into the term of thc Agrcernent, Defendants imp,roperly and rmlawfully

tcrminated the Agrccmelrt (A true and conoct copy of the letter tcrminating the Agreement is

attacbed hereto as Erhibit "8" and incorporatod hcrein by this referarce). In wiltful violation of

the Act and the Agrremcn! Dofendanb have refirsed to pay PtaintifB roy commissious or otber

compensarion or reimbursements as provided in the Agreement deqpite Plaintiffs' substarrtial

de'rotion oftirc md effott in re,prwenting, prcrnoting, and rnar{<edng D€f€ndants' poducts.

16. In particular, inbrcach of tho Agreeucent and the Ac! Defendmts hsve refused and

failed to pay the following: (l) commissioru in an arnount of approximately $3,192.0E ou selcs

mado prior to the date of the unlaufirl tersrination; (2) umeimbwsed [,os Angeles showroorn fees

of $1,900; (3) ttttrcimbursed Dallas show fees in the amount of $900; and (a) commissions in an

amount ofat least $50,000 onall firnue sales.

17, On or about March 6, 2008 and April 8, 2008, Plaintiffs provided Defendants with

writtEn demands fon pryrnent concerning the forcgoing owing amormts. Despite tlrese dernands,

Defendants ftiled to repond

18. Prusuwr to Scotion 1738.15 of the Caltfomia Civil Code, Defondants shall be

liablc to Plaintiffs far ueble the damages sll€cd abovc bcca,rse of Defendants' willful faih:ra to

pay comrnissions and other payments due.

19. Further, as a regult of Defendants' unlavfirl terminetion of, and refusal to recognize

the aristenpc ofthe Agreement, Defendants se in willful viotatim of Secdons l738.l3 and
5

@MPLAIII{T



F
b

trJ

f
t
ii.ri
RI

fi

I

2

3

4

5

6

7

8

9

t0

l l

TZ

l3

r4

15

t6

t7

I8

t9

20

21,

22

23

24

25

26

27

28

l738.t5 of the Califomia Civil Code fff failing b €rter into a rnnitten contract aftcr the Agreement

was terminated. Pwsuant to Section 1738.15 of tlre Califomia Civil Cqdc, Defstdants shall be

tiabtc to Plaiatiftfor trebl,e thcdamages allegedabone.

20. The acb, omissions and wrongs of Dofyndarns, including violatious of the Acq

havc made hrrece*sary for Plaintiffi' to rctain an attorney and commerrcc suit atrd thereby

trcuning attorney's fees and costs, which foes and €o6cs will contiDue through this litigation.

Pursuant to the provisions of Califqrnia Civil Code section 1738.16, Plaintiffs are entitlod to an

awatd of rcasonable attorney's fe,es and costs and all other damages proxirnately causcd by the

brrcach of thc Agreement and violation of the Ast.

BECOND CALTES OF ACTTON

(For Accorrndng of Commirsions)

[furinet alt Hendanbl

Plaintifrs reallege ad hprein inoorporate by this refercnce Paragraphs I through 50

abovc as if fully set forth.

22, tterfendants have not accountod for the aggrcgated arnount of the orders during thc

term of thp Agreement, and have not paid Plaintiffs thoir sbare ofthe cornmissions, costs, or fges.

Plaintifs donot trnow the precise amoturt of the aggr€gtt€d orders on which to basc theirclaim

fot conunissions beoarse such ordcrs can only be determined by an ascounting of Defendants'

books and records. Plaintitrs sp infotmed and believe and thereon allege that Defeudants owes

Plsintift oommissions ln sr(cess qf $50,000.00.

23. Plaintiffshave dernanded an accountingby Defendmts of the orderu on which

Plaintiffs' corrumissious can be asaortained, and has derrandod payment of comurissions duc b

tlem. Defendmtg hve failed and refirsod, and continues to fail and refuse, to makE nrch ar

accounting, or to pay Plaintift the commissions due to tlrqtr.

24. Ptrsuantto Section l73E.l3(d) ofthe Califsmia Civil Code, Plaidiffissntitled to,

and sceks a ooutt ordcr for, an asmunting of (l) thc otders for whioh payrnent was mad€,

iaoluding ths cuslomer's narue urd invoice number; (2) the rate of oommission on each order; and
6
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(3) infonnaion rplating to my cbargpbaoks inotuded in the aocoufiing;

THrRp CAqss oF AgrroN
(Breach of Contract)

[Agrhst r[ I]efendrntsf

25, Ptaintiffs reallege and hcrein incorporatc h,r thi$ rpfcrc,rrce paragraphs I tbrough 24
above as if fully set forth.

26. OnoraboutFeblrlary 25,2008,Defendsrts breachedthc Agreemmt byterminating
it lessthsn dx months into tlre t€rmalrd failingto pay aorunissions, reimbur'em.nts andother

traymEnts due underthc Agrecment

27. As a dircct and proximate rcsuft of Defendants' breach of the Agremeng ptaintiffs

have sustaired dmqgps in an amount to be proven at trial, but in an amount in excess of $50,0@.

FOURTH CAUSE,QJE AgnoN
(Breach of the rmptied covenant of Good Fatttr and Falr Derllug)

lAgelnst dI Itefendanrrl

28' Plaindlfsreallege and herch ircorporale bythis rcference Puagraphs I through 22
abovc as iffuIly st forth.

29' Thc Agreemcnt contains an implied oovEnant of good faith aod fair doaling by
which each party a8rees nqt to do anything which would unfrirly depnrre the other of rhe rights
and benefre ofthe Agr*urcnt

30. DefuanG bleached the conenart of gpod faith and fair deating by tenuinating tb
esrc€ftettt without qause, in bsd faith md for rpasons exhancous to the Agreenrent.

31' As a direct and proximare result ofDefcndants' breach of the covenant of good
faith and fair dealing Ptaintiffs has incurreddannages in exccss ofthe jurisdictionat minimrnn
according to proof at trial, but io excess of gjO000.
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rrFT.H CAU,BE Or ACTTOJT

(Uqiust Enrichmcut)

[Agatust all llefendauhl

32. Plaintiffs realloge and herein lncorporate by this reference Paragraphs 1 through 31

above as if ftlly set forth.

33. Plainfitrs are informed and believe md thereon ollege ftd uih€n Defendrrts

tenuinated ttre Agrsernen! they acted for the express pllfpose of taking the fruits of Plaintiffs'

efforts, tirne and skill without compensating Plaintitrs. These a,ots were done with full knowte-dgc

of Plainflffs' conFactual, economic rigfh, and cutitlcrnen$ to its accounts and tenitory,

Defendflnts sought !o, and did, usurp Plaintiffs accounts in orderto retein the benefits.

34. Plaintifr bave trcen unjustly depived oftlreir comnrissiong e4renseq fees,

reonilers and follow-on business. The unjust wicbment ofDefendants and mjust deprivation of

Plaintiffs will continue in the fifirc.

35. As a direct and proxinrate rcsrilt of said wongful conducL Defeudants having be en

unjustly enriched at lhe e:ryeffle of Plaintiffs, Plafurtiffs have been darnaged thercby. Ordfurary

contract darnages are trot adequate to compensate Plaintiffs for the losses they suffercd herpin.

Plaintiffs lost the commisaiong costs, and fpes that are the fruits of their investne,nt of time and

monies, reordsrs and follow-on busincss amd said loss shall oontinu€ into the firnre. The exast

srnowtt of Plaintiffs loss is in an aruorart inexccss of the jurisdictional miaimum of this Court-

FIIffII CAUSE O[. ACTTOTY

(Unfair Buslnms hactlces - CeL Bus. & pruf, Code $ t?200)

[Ageintt all llefeudants]

36. Plaintiffs reallcge and hfl'dn incorporato by ihis refEreirpe Paragrryhs I through 35

above as iffully sEt forth.

37, De'fendants' condust constitutes unlanrfrrl, unfah or ftaudulent business practices in

violation of califsrnia Business & Pnofessions codc seefieal r72w-

3 8. Pleintiff$ are entitlod to a prcliminary and pcrmanent injunction cnjoining
8

COMPIITINT
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Defendana ftom firther violations of the Ast.

39. Ptaintif& are enti0ed to an order disgorging Defendants of all profits they have

made and oornmissions they heve wrongftrlly takcn from Plaintiffs as a rcsuh of their violations of

thc Act and providirrg rcstitution to Plaintiffs in an anount exceeding $50,000.00 according to

proof at trial.

4A. Phintiffs are entitlcd to an mrerd of attorneys' fees pursuart to Califomia Code of

Civil Procedure section 1021.5 beoause: (1) an injunction against Dcfendants wuuld result in the

enfsrcement of an important rigbt affecting the public inmrest and confer a significaut benefit on

the gcneral public, nanrely thc prot€ction of all wholcsale salcs reprcscntatives in CaliforniE (2)

the necessity of bringing thrs astion to protect the rights of wholesale sales repre$entative$

throughout Calif$nia and tbe ftmcial brnden itplrces on Plaintiffs make ar award of attomeys'

fees appropriatc; and (3) sttch fecs should nort, in the interc$ ofjustioe, be paid out of any

re9oYery.

SEVENTH CAUSE gF ACTIOTY

(Coostruetivc Trust)

lAgalnst dl Ilefendanbl

41. Plaintiffs reallege and herein iucotporate by this rcference Paragraphs I through 40

above as if fully sst forth,

42, As mote fully sat forth above, Defendants engaged in the breaoh of tie Agneeme,nt,

violdioru of the Act, and unfair business practices in violation of California Business &

Proftssions Code ssc'tion lT}Ol,et seq,

43. Througfr these wrongfut asts, D€fendants has obtained profits and cornmissions that

rigbttuily belong to Plaintiffs.

44. Defendants hold Plaintiffs'profits and commissions as constructive truste€ for

Plaintiffs' benefrt
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WHEREFORE, Plafutiffs pnays judgmcnt against Defsndants, and each of them, as

follorrs:

1.

2.

3.

flR$T CAUSE OF ACTION

Compensatory dauragss in oxcctg of $5Q000.00 ascording to poof at trial;

Treble dmrages prrreuantto CaliforniaCivil Code sectioir 173t-15;

For eosts and attornet's fecs prlsuaut to California Civil Code section 1738.16;

$BcprY,p gArJ$E oF aqTIpN

Fo,r an acoormting of all profits and commissions that rigbtfully bolong to Ptaintiftl

THIRD CAUSE O"F ACTION

Concpensato'ry darnagcs ln o<cess of$50000.00 acoording to pnoof attial;

T.quBTrr cAUsE pF acTroN

Comperualory danageo in o<cess of ttre jurisdictional minimurr according to proof

at triaL

FIInH g_+pFE OF Acrror{

Courpcrmtory drrrrage$ in cxc€ss ofthcjurisdisdonal minimum accordingto proof

at tial;

$ryTE CAUSE OF ACTTON

For a p'reliminary and p€cmanent injrmction cnjoining Defendants fronr further

violatioru of t.h Independent Wholcsale Salos Representadves Conhactual

Relations Act and California Buskuss & hofessions Code sestion l72OO.

For an ordcr tbat Defendant disgorge all profits it has rnade and sonrmissione it has

wrongftlly takoil frorn its salos representativcs as e rcsult of its viol.ations of the
lo

COMPL/UNT

l.

1.

t .

l .

l .
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3.

L

IndependEnt Wholesale $ales Representatives Contractual Relations Ast and that it

provide restitution to all euch sales representatiws in an amount exceeding

$50,000.00 aocordiog to prcof st trial;

For attorneys'ftes pruururt b Califomia Code of Civil Prrocdrme section 1021.5;

SEVENTE CAUSE OF ACTION

For an order declaring that Drfcndants hold profits and conntrlssions that righffitlly

belong to Plaintift as constnrctive tnrstee for Plaintiffs' benefit;

A$ TO ALL CAUSES OF ACTION

For interest sn said surn al the full legal nate;

For costs of sui[

That ttre court a{iudges and find that Defendsnt, JAMIE PRESSLY and DOES 1

ttuough 50 arE the altpr egos of .IAIME PRODUCTIONS, [NC., and vice vema,

ssd tut Defendanl JAI\{IE PRESSLY md DOES I tbrough 50 be held pcrsonaly

liable for any and all judgments against JAIMB PRODUCTIONS, INC. and in

l .

2.

3.

favor of Plaintiffs;

4. For such othcr and finther fislief the Court decms appropriate.

Dated: l{ay$, eOOe HURWTTZ & ORIHUEI-A, Lr,P

Attorneys for Plainfiffs, TAMI H. SMITI{
and TAMI H- SMITH, [NC,
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pr,MAs[D FqR JURY TRIAL

Plaintifrs, TAMI SMITH *6 fl;tvlt H. SMITIT INC., hercby demand atrial by jury.

Dated: tvtaytO,Z}Oi HLIRWTTZ & ORIHUELA, LLP

artW
C6ff H. gunfrte
Nicolas Orihucla"

for Plaintiffs, TAMI H. SMITH
ad TAMI H. SMITH, nlC.

(]OTTIPTAINT


