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INTRODUCTION

ln abrazen - but vain - attempt to strip a probate court ofjurisdiction before

it could enter Orders extending the temporary conservatorship of Britney Jean

Spears ("Britney"), an attorney without a client has purported to remove the

conservatorship proceedings (the "Conseryatorship Proceedings") to this Court

based upon federal question jurisdiction that does not exist. By this motion,

Britney's father James P. Spears ("Mr. Spears"), the temporary conservator of

Britney's person and the temporary co-conservator of her estate, respectfully asks

this Court to remand the Conservatorship Proceedings to the Probate Court so that it

can continue to administer the conservatorship in accordance with the obligations

entrusted to it by California law.

On February 1, 2008, Mr. Spears initiated the Conservatorship Proceedings

by filing petitions for appointment of temporary conservators of the person and the

estate with the Probate Department of the Los Angeles Superior Court (the "Probate

Court"). On the same day, the Probate Court filed Letters of Temporary

Conservatorship and Orders Appointing Temporary Conservators, and named

Samuel D. Ingham III as Britney's court-appointed attorney. On February 6,2008,

after an attorney had purported to appear on Britney's behalf at a February 4,2008

hearing, the Probate Court entered Orders in which it extended the temporary

conservatorship until February 14,2008 and specifically found that "Ms. Spears

does not have the capacity to retain counsel."

On February 74,2008 - the day that the Letters of Temporary

Conservatorship were to expire - the Probate Court held another hearing,

concludingat2:04 p.D., at which it extended the temporary conseryatorship to

March 10, 2008. At almost exactly the same time that the Probate Court concluded

its hearing, attorney Jon Eardley ("Mr.Eardley"), purporting to act as Britney's

attorney, filed a Notice of Removal with this Court purporting to remove the

Conservatorship Proceedings in their entirety. At2:26 p.m. on February 14,2008 -
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about 20 minutes after the Probate Court concluded its hearing - Mr. Eardley caused

a copy of the Notice of Removal to be filed with the Clerk's Office of the Superior

Court.

Mr. Spears bases this motion to remand on two grounds, either of which is

sufficient by itself to require remand. First, the case must be remanded because Mr.

Eardley lacked the ability to file the Notice of Removal. The Probate Court

appointed experienced counsel for Britney from the Los Angeles Superior Court's

Probate Volunteer Panel. Thereafter, the Probate Court found - in an Order that

remains binding notwithstanding the removal - that Britney lacks the capacity to

retain counsel, and ordered further proceedings to determine Britney's capacity,

which proceedings are currently pending. Because Britney could not have engaged

Mr. Eardley to act on her behalf and Mr. E,ardley as a non-party otherwise lacks the

power to remove the Conservatorship Proceedings, the Notice of Removal is

invalid.

Second, even if Mr. Eardley were authorized to file a Notice of Removal on

behalf of Britney - which he was not - the case must be remanded to Probate Court

based upon a lack of federal question jurisdiction. Under long-established authority,

the existence of federal question jurisdiction must be determined based upon the

allegations made in a well-pleaded complaint. Here, the well-pleaded allegations in

the conservatorship petitions do not present an issue of federal law, and Mr.

Eardley's challenges to the administration of the conservatorships may not, as a

matter of law, be considered in determining the existence of a federal question. In

any event, the allegation that is the centerpiece of Mr. Eardley's claim for federal

question jurisdiction - his allegation that Mr. Spears "supplements" Britney's

medications - disregards the fact that the Probate Court has not granted Mr. Spears

medical powers and that medications therefore do not fall within the scope of the

conseryatorship.
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Pursuant to 28 U.S.C. $ 1447(c), Mr. Spears also asks the Court to award him

his 'Just costs and any actual expenses, including attorneys' fees, incurred as a result

of the removal." Id. Mr. Eardley lacked any reasonably objective basis for filing

the Notice of Removal, not only because the Probate Court had expressly found that

Britney lacks the capacity to retain counsel but because the claimed basis for federal

question jurisdiction fails as a matter of law.r An award of costs and fees is also

appropriate because the Notice of Removal was apparently filed in an unsuccessful

attempt to stop the Probate Court from extending the conservatorship, thereby

allowing the conservatorship to expire on February 14,2008, a motive which is

highly improper, given the Probate Court's findings that Britney is unable to care for

her own needs. Mr. Spears asks that costs and fees be awarded jointly and severally

against Mr. Eardley and any person or persons with whom he has worked in concert

with the removal, or in whose agency he acts, and that Mr. Eardley be ordered to

provide a full and complete statement, under penalty of perjury, identiffing all such

persons and stating each person's role with regard to the removal.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

A. The Initiation of the Conservatorshin Proceedings.

Early in the morning of January 31,2008, Britney was taken to UCLA

Medical Center and placed on a72-hour psychiatric hold pursuant to Cal. Welf. &

Inst. Code $ 5150. On February 1, 2008, Mr. Spears initiated the Conservatorship

Proceedings by filing: (1) Petitions for Appointment of Temporary Conservators of

the Person and the Estate (the "Temporary Petitions"); and (2) Petitions for

Appointment of Probate Conservators of the Person and the Estate (the "Permanent

t An award of costs and fees is especiallv appropriate because Mr. Eardley in
2005 nurported to remove a lawsuit tb the Central District on behalf of a parry that
he did not represent. and was ordered thereafter to pav the attorneys' fees incurred
bv the plaintiffs as d result of such removal. See B?tl[on v. The W6men's Cancer
Center, Case No. 05-6543 NM (SSx) (C.D. Cal. Jan. 27,2006) (Ex. A hereto).



I

2
a
J

4

5

6

I

8

9

10

l1

t2

13

l4

15

l6

l7

l8

t9

20

2l

22

23

24

25

26

27

28

2:C$-ci,-O1021-PSG-RC Document 6 Filed 02/1912008 Paqe I of 30

Petitions").' See Request for Judicial Notice ("RJNI"), Exs. A-D. Each of these

petitions is a form pleading filed on the mandatory forms adopted by the Judicial

Counsel of California for conservatorship proceedings. See id.

The Temporary Petitions sought a temporary conservatorship to "provide for

temporary care, maintenance, and support" and to "protect property from loss or

injury" based upon the grounds set forth in Confidential Supplemental Information

that was filed under seal pursuant to statute. Temporary Petitions, fl 3 (Exs. B, D to

RIN). The Temporary Petitions asked the Probate Court to grant certain powers,

including, in the Temporary Petition for conservatorship of the person, the power to

make all medical and health care decisions for Britney under Cal. Prob. Code

$ 2355. see Temporary Petitions, Att. 1.d (Exs. B, D to RJN). The Permanent

Petitions sought similar relief on similar grounds. See Permanent Petitions (Exs. A,

C to RIN).

At a hearing on February 1, 2008, the Probate court, commissioner Reva

Goetzpresiding, found it appropriate to establish temporary conservatorships over

Britney's person and estate. That day, the Probate Court filed: (l) Letters of

Temporary Conservatorship of the Person; (2) Letters of Temporary

Conservatorship of the Estate; (3) an Order Appointing Temporary Conservators of

the Person; and (4) an Order Appointing Temporary Conservator of the Estate

(collectively, the "February 1,2008 Letters and orders"). see February 1,2008

Leffers and Orders (Exs. U-X to zuN). The Probate Court named: (l) Mr. Spears as

temporary conservator of Britney's person and as temporary co-conservator of

' , B\ statute, a notice. of removal must jnclude a .copy qf "al]- 
- By. statute, a notrce of removal must include a copy of ',all process. pleadinss.

and orders served gpoll'the defendant submitting the rioticg. 2{p.s.c.5- rua6(al.
_ r_rJ rL6rLure.(r,rr\rLrrer ur rtrlrtuvall lr luJr utuluutr i l  uupy oI aIr process. pleaolngs.

and orders served upon" the defendant submittine the'riotice. 28 U.S.C. t t++elat.
Mr. Eardley failed tb attach any such documentsTo the Notice of Removdl.- 

-'--'-
ostensibly pequ.qg'jltlhg docuinents lrgve been sJ:ale{, thug ma!1ng it inappropriatrostensiblv because'jltlhg docuinents have been seale4, ttruq matiing if inffpropriate
l-" giylle: *f-'-'i11"1 li1c1:' Notice of Relnovji,.111.- lh i;6in6it"F ,-Nes^e'pefitionsto divulg-e the initial liicl." Notice of Removal, 1[ l. Ih point orfaEt- ttrese
and most of the other documents filed in the Protiate Coun are no lonser ulgrq no -longer un^der seal,

h Sectionf++6(a). tnand Mr. Eardley has no excuse for his failure to complv wittr- Se-ctibn T++Ofit.- tri
order to assist the Court in ruling on this motion. theT[IN filed concurrentlv'order to assist the Court in ruline on this motion. the
herewith attaches the documentJthat have been'oubl

his motion. theRIN filed concurrentlv'
have.b.een irublicty filed with or by th-e Probate

Court in connection with the Conservatorship P6Ceedrngs.
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Britney's estate; and (2) Andrew M. Wallet, an attorney, as temporary co-

conservator of Britney's estate. See id. The Probate Court granted some - but not

all - of the relief sought in the Temporary Petitions and, in particular, declinedto

grant Mr. Spears the power to make medical and health care decisions; the Probate

Court also granted the temporary co-conservators certain powers in addition to those

they had requested. See id. By their terms, the February 1, 2008 Letters and Orders

expired on February 4,2008, the date for which the Probate Court set a follow-up

hearing. See id. The Probate Court set March 10, 2008 as the hearing date on the

Permanent Petitions . See RIN, Exs. A, C.

At the same hearing, the Probate Court entered a Civil Harassment

Temporary Restraining Order against Britney's self-styled "manager," Osama

("Sam") Lutfi, ordering him not to have any contact with Britney. See RJN, Ex. S.

The Probate Court scheduled the hearing on an injunction for February 22,2008.

See id.

Later on February I,2008, the Court appointed a Court Investigator and

appointed Mr. Ingham as Britney's counsel. See id.,Exs.Y-2.

B. The Februarv 4. 2008 Hearing and the Februarv 6. 2008 Orders.

On Februarv 4" 2008" the Probate Court held another hearine to determine

whether to extend the conservatorships . See February 6, 2008 Order Extending

Temporary Letters of Conservatorship of the Person; February 6,2008 Order

Extending Temporary Conservatorship of the Estate (collectively, the "February 6,

2008 Orders") (Exs. LL, MM to RJN). Mr. Ingham attended the hearing as

Britney's Court-appointed counsel. See id. The Court waived Britney's attendance

at the hearing based upon a physician's declaration that she did not have the ability

to attend the hearing and Mr. Ingham's report that she was given the opportunity

through him to communicate with the Court but that she chose not to do so. See id.

Adam F. Streisand of Loeb & Loeb LLP appeared at the February 4,2008

hearing purportedly on behalf of Britney. See id. The Probate Court found, based
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upon the pleadings that had been filed, a physician's declaration, and Dr. Ingham's

report, that "Ms. Spears does not have the capacity to retain counsel and she lacked

the capacity to retain Adam F. Streisand as her counsel." 1d. Similarly, the Probate

Court ordered that "Ms. Spears does not have the capacity to retain counsel," 1d.

The Probate Court extended the conservatorship from February 4,2008 until

February 14,2008, for which date it scheduled another hearing. See id.

In the February 6,2008 Orders and in Letters of Temporary Conservatorship

of the Person and Letters of Temporary Conservatorship of the Estate filed on

February 6, 2008 (collectively, the "February 6, 2008 Letters"), the Probate Court

expanded certain powers given to the co-conservators. ,See February 6,2008 Orders

(Exs. LL, MM to RJN); February 6,2008 Letters (Exs. NN, OO to RIN). In order

to deal with the problem of attorneys other than Britney's Court-appointed attorney

purporting to undertake her representation and the issues of Britney's lack of

capacity and potential susceptibility to undue influence, the Order and Letter

concerning the temporary conservatorship of the person were amended to read as

follows:

The Temporary Conservator shall have the power to restrict and
limit visitors by any ineans, provided that the Teniporarv Conservator
shall not preveht Cbnservate'e from meeting with h'er coirrt-appointed
attorney, Mr,. Ingham, except to approve thE location tor any rheetings
or vlslts, and to arrange lor appropnate securrtv. in order to orotect the
Conservatee; Any oid 1t! ryle'etiigs betwee_n the Conservatbe and any
uttorneys who aie not Mr. Inghafo are subiect to the Temoorarv
Conservotor's approval, inclilding the location for the mdetinsi The
Temporarv Coiservotor shall als"o have the poiyer to be oreseilt with
his attornbys at.any sach meetings and to ertsure that th:ere is
adequate iecurity.-

February 6,2008 Order and Letters re Temporary Conservatorship of the Person

(emphasis added) (Exs. LL, NN to RJN). The court did not, however, grant Mr.

Spears the power to make medical and health care decisions. See id.

The media widely reported the Probate Court's findings at the February 4,

2008 hearing concerning Britney's lack of capacity to hire counsel, and the Probate

Court's Orders themselves were widely disseminated on the Internet.

6
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C. Thc Februarv 7. 2008 Ex Parle Application.

On February 7,2008, Mr. Spears applied to the Probate Court ex parte for an

Order granting the co-conservators the authority to fire Britney's business manager,

Howard Grossman . See RJN, Exs. PP-UU. The Probate Court granted such

authority. See id., Ex. VV.

D. The Februarv 14.2008 Hearins.

On February 14,2008, the date on which the conservatorships were to expire

pursuant to the February 6,2008 Letters, the Probate Court held a hearing to

determine whether to extend the conservatorship. See February 14,2008 Minute

Order (Ex. AAA to RIN). The Probate Court found good cause for extending the

Temporary Letters - and, thus, the conservatorship - until March 10, 2008. See id.

The Probate Court completed the February 14,2008 hearing at about2:04

p.m.3 Immediately after that hearing, the Probate Court filed new Leffers of

Temporary Conservatorship of the Person and of the Estate (the "February 14,2008

Letters"), expiring on March 10, 2008. ,See RIN, Exs. BBB, CCC.

E. The Purported Removal.

At2:03 p.m. on February 14,2008, Mr. Eardley caused his Notice of

Removal to be filed in the Clerk's Office of this Court. See Federal Notice of

Removal at 1. At 2:26 p.m. on February 14,2008, Mr. Eardley caused a Notice of

Removal to be filed with the Clerk's Office of the Los Angeles Superior Court.a See

State Notice of Removal at l.

Under 28 U.S.C. $ 1446(d), the filing of "a copy of the notice [of removal]

with the notice of the clerk of such State court . . . shall effect the removal and the

' The Court reporter has not vet completed the transcript of the February 14.
2008_hearing, but'she has confirined that the hearing endetl at2:04 p.m. Mr. Spears
will file the Tianscript with the Court once he receiv-es it.
o Accordine to rnedia reports. the Notice of Removal was filed on Mr. Eardley's
behalf bv Michael Sands. who hbnded out copies of it to the media at the Probatrj
Court. Mr. Sands has bebn retained as.a pubficist by Mr. Lutfi, the man subject to
the Probate Court's temporary restrainin$ order.
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State court shall proceed no further unless and until the case is remanded." Id.

Thus, between the time that the notice of removal was filed with this Court at2:03

p.m. on February 14,2008 and the time that the Superior Court was notified of the

filing of the notice of removal, both this Court and the Probate Court had concurrent

jurisdiction over the Conservatorship Proceedin gs. See, e.g., Berberian v. Gibney,

514F.2d790,792-93 (1"Cir. 1975)("thejurisdiction of the federal courtattaches

as soon as the petition for removal is filed with it, and . . . both state and federal

courts have jurisdiction until the process of removal is completed" by the giving of

notice to the adverse pafiy and to the state court); Nixon v. Wheatley, 368 F. Supp.

2d 635,640 (E.D. Tex. 2005) (same); Linden v. Chase Manhattan Corp.,52F.

Supp. 2d387,388 (S.D.NY. 1999) (same). The Probate Court therefore retained

jurisdiction over the Conservatorship Proceedings at the time of the February 14,

2008 hearing, and the February 14,2008 Letters extending the conservatorship until

March 10, 2008 are and remain valid.

F. Future Proceedings.

At the time of the purported removal, the Probate Court had scheduled two

hearings: (1) the hearing on a civil harassment injunction against Mr. Lutfi,

scheduled for February 22,2008; and (2) the hearing on a permanent

conseryatorship, scheduled for March 10, 2008, at which time the Court must

determine, based upon expert and lay testimony, whether, inter alia, there is a

factual basis for making the conseryatorship permanent and, if so, the powers to be

granted to the co-conservators of the estate. SeeDeclaration of Andrew M. Wallet

("Wallet Decl."), 'lf 5.

Prior to the purported removal, Mr. Wallet was in the process of taking action

with regard to the myriad financial/legal business issues that need immediate

attention, as set forth in more detail in the Wallet Declaration. See id.,n6. The

removal action has thwarted Mr. Wallet's ability to properly discharge his duties to

the conservatee and her estate. See id. Because of the time sensitiviw of these
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matters - in particular the approval of a litigation settlement in one matter - the co-

conservators will need to seek appropriate relief in the very near future. See id.,I7 .

Unless the Conservatorship Proceedings are immediately remanded, the co-

conservators will have no choice but to seek such relief from this Court, see id.,

which will impose a burden upon this Court because it lacks the Probate Court's

experience and expertise in dealing with conservatorship proceedings and its

expedited procedures for addressing and resolving such motions.

LEGAL STANDARD

"The removal statute is strictly construed against removal jurisdiction, and the

burden of establishing federal jurisdiction falls to the parly invoking the statute."

Califurnia ex rel. Loclryearv. Dynegy, lnc.,375 F.3d 831, 838, amended,387 F.3d

966 (9th Cir.2004), cert. denied,544 U.S. 974 (2005). See, e.g., Prize Frize, Inc. v.

Matrix Inc.,167 F.3d 1261,1265 (gLh Cir. 1999) ("[t]he burden of establishing

federal jurisdiction is on the parry seeking removal, and the removal statute is

strictly construed against removal jurisdiction"). The Ninth Circuit applies a

"'strongpresumption'againstremoval jurisdiction." Gausv. Miles, Inc.,980F.2d

564,566 (9th Cir. 1992) (citation omitted). If there is any doubt as to the right of

removal in the first instance, "federal jurisdiction must be rejected." Duncan v.

Stuetzle,76F.3d 1480, 1485 (9th Cir. 1996). See Gaus,980 F.2d at566 (same).

Under 28 U.S.C. $ 1447(c), an improperly removed case must be remanded to

state court "[i]f at any time before final judgment it appears that the district court

lacks subject matter jurisdiction." 1d

LEGALARGUMENT

In the February 6, 2008 Orders reflecting the Probate Court's findings at the

February 4,2008 hearing, the Probate Court ordered that "Ms. Spears does not have

REMOVAL IS IMPROPER BECAUSE THE PRO
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the capacity to retain coul'rsel." February 6,2008 orders (Exs. LL, MM to RJN).

Given that these Orders were in effect at the time of the purported removal, Britney

lacked the capacity to hire Mr. Eardley to file the Notice of Removal on her behalf;

and therefore could not have hired him.5 Furthermore, by statute, the Orders entered

by the Probate Court prior to removal remain binding after the purported removal.

See 28 U.S.C. $ 1450 ("[a]ll injunctions, orders, and other proceedings had in such

action prior to its removal shall remain in full force and effect until dissolved or

modified by the district court").

As a result, Mr. Eardley's purported filing of the Notice of Removal on

Britney's behalf is invalid. Cf, Sullivanv. Dunne,198 Cal. 183, lg9-93 (1926) (the

incapacity of a client terminates the authority of an attorney to act on the client,s

behalf) (citing cal. civ. code g 2356); p. vapnek, M. Tuft, E. peck & H. wiener,

califurnia Practice Guide : Professional Responsibility,tf I 0: I 92 (200g)

("incapacity of client terminates lawyer's authority to act"). The Probate Court has
appointed an attorney with the power to act on Britney's behalf with regard to the
conservatorship proceedings, Mr. Ingham. Mr. Ingham is the sole attorney with the
power to file a notice of removal on Britney's behalf, and he has not done so.

Nor, of course, may Mr. Eardley remove this matter unless he is doing so on

behalf of a client. As this Court, the Honorable Nora Manella presiding, explained

in a2006 Order awarding attorneys' fees against Mr. Eardley for removing a lawsuit

in which he did not represent the par:ty he purported to represent in filing the notice

of removal:

. - . Mr. Eardley lagke(.an objectively rgasgna-ble basisfor seeking
removal, becafuse he did not "represent Deyendant llCC. . . .-Ei-ery

t^,,,Pf:.1:r_"-PlT,"X"r_lg*g{:f":ig.ir_{tt_ppl!tiv^e of the issue whether Britneybecause brltney's lacK oI capactty ts drspositive of the issue whether Britney
:gll9jT:I:l?T:-gJgI pg'41.f do rltd ilre N6tiCe ofnemi,y;t .Mr.. Spsi,ii *itf i6taddress the issue w-lethelBritn'eylliuliit;po[;;ii[ Nfi"Er;_.?i;i drff; G ffi;Athe Notice of Removal. For ng#,. \{t. Ip'."$ notes iiiai6"-N"ti;'. ;f {il;;;};altggaiion - maoe puiiuu'nio^F;a. R.'diu.T. ii:if#t'iirithdv^fiijbd; denied the6r.rrv54lrvrr - rrrauu purbuarlr ru -f tru. .t\. ulv. r. I I - Ina[ --lJrllney nas Deen oenlecl
rtg.ht to make or recelve tplephon-e calls.," Notice of Removal, tj3, is inconsistent
wlm any contentlon that ljrltney had telephone conversations with Mr. Eardlev

'ephone co-n"eiiati;il *ith^ffi: Ea;di,t.with any contention that Britney

l0
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court to have addressed tlte issue ltos held that non-psrties have no
rigltt to rernove coses to federal court, See. e.e.. Newman and Cahnright to rernove coses to federal court, See. e.g.. Newman and Cahn"
LLP v. Sham.38 F. Supb.2d115. 117 (F.D_.Nff i
t------.l-a. )r r
ttp t s6rp. 3 8 F -Sfi6:tii 1-i5: 1'11 rrn-Nffi
has no arxffiTiry to seelt iemoval rinder ihe removal statuies."): GrJieej
v, A4co Ent.er.. Ing.,9l0 F. Qupp. 1_30, 131 (S.D.N.Y. 1996) (nftF-

LLP v. Sham.38 F. Supb.2d115. 117 (F.D-.Nff i
has no arxffiTiry to seelt iemoval rinder ihe removal statuies."): G,Jieei
v-Artqo Enter.,  Inc.,9l0 F. Supp. 130. 131 (S.D.N.Y. 1996) (( ' f tF-

exclusively iri defendants."): Adams v
Inc..901 F. Suon. 78.79 (D: Gnn. 19Inc.,.901. F. Supp. 78,79 (D: Cnn oisby
implication a p-a^rry iri statb court. has standineio remove):
Pelgado^No. 92-0905, 1992 WL 1 89428, *21D.D.C. Jufy

?uba,.21l F. Supp..855, 856-58 (D.P.R. 19@s nr
Ionnally lntervened may not remove a case trom state court): see also
Housine Auth. of Atlanla v. Millwood.472F.2d268.272 (S*Tir.H=o_us.ine Auth. of Atlanta v. Millwood,472F.2d268,272 (S'Tir.

bperly served. in statb. court,1973) (where an entity has not been biooerlv served in state court. it is
not.a'phrty and rernoval jurisdiction banhot be premised on its pre'sencr
inthoactfon). . . .

premised on its presence

Ballon v. The Women's Cancer Center at 4:4-26, Case No. 05-6543 NM (SSx)

(C.D. Cal. Jan. 27 ,2006) (emphasis added) (Ex. A hereto).

Because Britney's lack of capacity means that she cannot have engaged Mr.

Eardley as her counsel and because Mr. Eardley lacks the power to remove the

Conservatorship Proceedings without Britney as a client, the Proceedings must be

remanded to the Probate Court.

"In determining the presence or absence of federal jurisdiction, we apply the

"'well-pleaded complaint rule," which provides that federal jurisdiction exists only

when a federal question is presented on the face of the plaintiffs properly pleaded

complaint.'" Califurnia ex rel. Dyneg,t,375 F.3d at 838 (quoting Caterpillar Inc. v.

Williams,482 U.S. 386,392 (1987)). See, e.g., Franchise Tax Bd. v. Construction

Laborers Vacation Trust,463 U.S. 1, 10 (1983) ("[f]or better or worse, under the

present statutory scheme as it has existed since 1887, a defendant may not remove a

case to federal court unless the plaintiff 's complaint establishes that the case 'arises

under' federal law").

l l

REMOVAL IS IM

Removal is use No Federal
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"'A defense is not part of a plaintiff s properly pleaded statement of his or her

claim."' California ex rel. Dynegy,375 F.3d at 838 (quoting Rivet v. Regions Bank,

522 U.S. 470, 475 (1998)). "Rather,'a right or immunity created by the

Constitution or laws of the United States must be an element, and an essential one,

of the plaintiffs cause of action."' Id. (quoting Gully v. First Nat'l Bank in

Meridian,299 U.S. 109, I 12 (1936). Accordingly, "[t]he federal issue 'must be

disclosed upon the face of the complaint, unaided by the answer or by the petition

for removal."' Id. (quoting Gully,299 U.S. at 113).

Here, the "complaint" that Mr. Eardley has sought to remove is the petitions

for conservatorship. These petitions were filed on the statutorily mandated forms

for seeking the appointment of a conseryator. See RJN, Exs. A-D. The petitions

seek appointment of temporary and permanent conservator of the person and co-

conservators of the estate, alleging that Britney requires a conseryator to "provide

for temporary care, maintenance, and support" and to "protect property from loss or

injury" because of the facts alleged in the Confidential Supplemental Information

filed concurrently therewith. See id., Exs. A-D, 1T3.

These petitions are garden-variety Probate Court pleadings. They do not

allege, explicitly or implicitly, any issue of federal law as a predicate for the

requested relief. Under the rule that the existence of federal question jurisdiction

supporting removal is to be decided on the face of a well-pleaded complaint, there is

no basis for Mr. Eardley's purported removal of the Conservatorship Proceedings.

While the Notice of Removal acknowledses that "normallv in a removal

action the District Court must take the pleadings as it finds them," it argues that: (1)

"a different approach is utilized when a colorable claim of manipulation of

pleadings is raised"; and (2) "upon allegations of such artful pleading designed to

prevent removal, federal courts may look beyond the pleadings to determine the true

intent of the parties." Notice of Removal, fl 15. Under the rule cited in the Notice

T2
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of Removal, the Court rnay pierce the pleadings to determine whether the plaintiff s

complaint actually alleges a claim arising under federal law.

Here, none of the allegations made in the Notice of Removal relates to the

claims made in the conservatorship petitions. Instead, they purport to challenge the

Conservatorship Proceedings or the co-conservators' alleged actions taken under the

authority of the Letters and Orders issued by the Probate Court. Accordingly, such

allegations provide no basis for finding that the conservatorship petitions actually

allege claims sounding in federal law, and removal was therefore improper.

B. There is No Federal Question Jurisdiction under GraDle & Sons.

t . The Notice of Removal's Claims Concernins the F
ano uosmeucs Act oo rate Ieoera

ICuOn.

The Notice of Removal argues that there is federal question jurisdiction over

this action because it "touches upon important issues of federal law, to wit whether

an adult child may be subjected by her parents to their complete and total control in

that the petitioner and conservator supplements the medications scheduled under the

Food, D*g, and Cosmetics Act, 21 U.S.C. $ 301 et seq., and prescribed to her by

her doctors with a near total deprivation of civil rights." Notice of Removal, !{ 5.

As an initial matter, the fact that Mr. Spears is Britney's father is irrelevant to

any issue presented by the Conservatorship Proceedings. Instead, the powers

granted to Mr. Spears and to Mr. Wallet, the co-conservator of the estate, are

derived solely from their position as conservators.

Furthermore, this argument fails because it is based upon an incorrect facfual

predicate. The Probate Court did not grant Mr. Spears the power to make medical

or health care decisions for Britney. ,See RJN, Exs. U, W. Accordingly, the

conseryatorship proceeding does not implicate any issue concerning medications,

even under the version of the law espoused in the Notice of Removal.

In any event, the Notice of Removal is flatly wrong in asserting, see Notice of

Removal, tjl|6-11, that federal question jurisdiction exists in this case under Grable

13
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& Sons Metal Prods., Inc. v. Darue Eng'g & Mfg., 545 U.S. 308 (2005). The

Grable & Sons Court observed that the "provision for federal-question jurisdiction

is invoked by and large by plaintiffs pleading a cause of action created by federal

law," but that there is "another longstanding, if less frequently encountered, variefy

of federal 'arising under' jurisdiction, this Court having recognized for nearly 100

years that in certain cases federal-question jurisdiction will lie over state-law claims

that implicate significant federal issues." Id. at3l2. "This doctrine captures the

commonsense notion that a federal court ought to be able to hear claims recognized

under state law that nonetheless turn on substantial questions of federal law, and

thus justif'resort to the experience, solicitude, and hope of uniformity thata federal

forum offers on federal issues." ,Id The Court explained that "the question is, does

a stute-law claim necessarily raise a stated federal issue, actually disputed and

substantial, which a federal forum may entertain without disturbing any

congressionally approved balance of federal and state judicial responsibilities." Id.

at 314 (emphasis added).

Thus, Grable & Sons recognized that, in a very limited number of cases, there

may be federal question jurisdiction over a state law claim that necessarily

implicates a substantial issue of federal law because such a claim arises under

federal law. See id. at 312-20. Because Grable & Sons does not call into question

the rule that the existence of federal question jurisdiction must be decided based

upon the claims asserted in a well-pleaded complaint, that case cannot support Mr.

Eardley's assertion that this Court has federal question jurisdiction based upon

alleged facts that do not appear in the petition and do not form the basis for the relief

set forth therein.

Even if the doctrine set forth in Grable & Sons could create federal question

jurisdiction based upon issues that are not implicated by the complaint - which it

cannot - that case could not justiff the exercise of federal jurisdiction based upon

the Notice of Removal's allegations concerning the use of medications.

l4
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The Notice of Rernoval claims that Grable & Sons sets forth a four-factor test

for finding federal question jurisdiction, asserting that "the Court recognized federal

question jurisdiction where: (1) the federal question was 'important' , (2) itwas the

'only' seriously contested issue in the case, (3) a federal forum was needed to

'vindicate [federal] administrative action,' and (4) the likely recurrence of the

question was 'rare."' Notice of Removal,l7 (citing Grable & Sons,545 U.S. at

315).

In so arguing, the Notice of Removal cherrypicks staternents from Grable &

Sons and ignores the statement of the law, set forth above, actually provided by the

Grable & Sons Court that rnakes it clear that its analysis applies only to the

determination whether the complaint itself raises issues of federal law supporting

federal question jurisdiction. See Grable & Sons,545 U.S. at3l4. See, e.g,, Ange v.

Templer,4l8 F. Supp. 2d1169,II72 (N.D. CaI.2006) (under Grable & Sons,a

claim "may only be removed to federal court if it meets certain conditions: (1) it

must raise a stated federal legal issue, (2) determination of the federal issue must be

necessary to resolution of the claim, (3) the federal issue must be actually disputed,

(4) the federal issue must be substantial, and (5) the federal court must be able to

entertain the claim "'without disturbing any congressionally approved balance of

federal and state judicial responsibilities"'). In any event, none of the factors

identified by the Notice of Removal is present here.

First, the Notice of Removal asserts that "the federal question is important

because Ms. Spears' prescribed medications are designed for out-patient use, yet she

is being confined by the conservator to the private prison of her own home, with no

opportunity to enj oy even a modicum of liberfy or privacy whatsoeve r."6 Id. , 11 8.

The Notice of Removal cites generally to the Food, Drug and Cosmetics Act, 2l

u Th" Notice of Removal does not and cannot explain why medications
"designed for out-patient use," Notice of Removal,l9, are inappropriate for in-
patrent use.

15
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U.S.C. $$ 301 et seq., and refers to "the medications' disclosures concerning the

circumstances of use" and "[p]harmaceutical labeling," without citing any specific

statute. See Notice of Removal, flfl 5-6,10. However, the Food, Drug and

Cosmetics Act imposes obligations on drug manufacturers, not physicians or

laypeople following physicians' instructions. Furthermore, the Supreme Court has

already recognized that there is no federal question jurisdiction over a claim against

a drug manufacturer alleging mislabeling in violation of the Food, Drug and

Cosmetics Act even though that Act creates the applicable standard of carc. See

Merrell Dow Pharms. Inc. v. Thompson,478 U.S. 804, 807-17 (1986). There could

be no federal question jurisdiction here, where the relationship between the statutory

labeling requirements and the alleged conduct is even more tenuous.

Second, the Notice of Removal claims that "[t]he only seriously contested

issue in this case is the interplay between [Britney's] confinement and the taking of

her prescribed medication." Notice of Removal, fl 9. This contention is frivolous.

As stated above, there is no issue in this case as to Britney's taking of her prescribed

medication because the Probate Court has not granted medical powers. During the

13 days between the filing of the petitions and the filing of the purported notice of

removal, the Probate Courl was presented with numerous serious issues, including,

inter alia: (1) the scope of powers to be granted to Mr. Spears as conservator of the

person and to Mr. Spears and Mr. Wallet as co-conservators of the estate, and

modifications to those powers based upon new circumstances; (2) the issue whether

a conservatorship over Britney is appropriate, to be determined based upon a report

from an independent expert; (3) Britney's capacity to engage an attorney to

represent her in this matter; (4) the propriety of a temporary restraining order against

Mr. Lutfi; (5) whether the co-conservators should be given the power to terminate

Mr, Grossman; and (6) an abortive challenge to the co-conservators, brought by Mr.

Streisand. ,See Wallet Decl., u 4; RJN, Exs. A-CCC. In the future, many additional

issues will arise concerning the administration of the conservatorship. See Wallet

t6
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Decl., flfT5-7. This case is the polar opposite of Grable & Sons, where "the only

legal or factual issue contested in the case" was "the meaning of the federal statute."

Grable & Sons,545 U.S. at3l5. See Empire HealthChoice Assurance, Inc. v.

McVeigh,547 U.S. 671,126 S. Ct. 2121,2137 (2006) (in Grable & Sons,resolution

of the issue was "dispositive of the case").

Third, the Notice of Ruling alleges that "[a] federal forum is needed to

determine the nexus between the medications' disclosures concerning the

circumstances of use in an out-patient setting and the suffocating confinement that

Ms. Spears endures at the hands of her conservator." Notice of Removal, fl 10. As

stated above, medications are not an issue in the Conservatorship Proceedings.

Furthermore, Grable & Sons states this factor in terms of the Government's "direct

interest in the availability of a federal forum to vindicate its own administrative

action." Grable & Sons,545 U.S. at 315. The Notice of Removal does not identifu

any "administrative action" taken by the Government with regard to the

medications' disclosures, much less any action taken by the Government to allow

the use of such medications only in an out-patient setting. Furthermore, the Notice

of Removal alleges that "fp]harmaceutical labeling is inherently circumstantial in

nature; for the medicationto realize its full effect, the circumstances of [Britney's]

existence must be taken into consideration by the court." Notice of Removal, fl 10.

The Supreme Court has recognizedthat Grable & Sons may apply where there is 'oa

nearly 'pure issue of law,"' but not to a claim that, as conceded by the Notice of

Removal, "is fact-bound and situation-specific." Empire HealthChoice Assurance,

Inc., 547 U.S. 677, 126 S. Ct. at2137 . There is no question that this matter is both.

Fourth, the Notice of Removal argues that "the recuffence of this question

would be rare due to Ms. Spears' unenviable status of having virtually no privacy in

her life." Notice of Removal, fl I L However, the alleged federal interest asserted in

the Notice of Removal - an interest in not receiving medications - would exist in

any case where the conservator was given medical powers (although not in this case,



I

2

3

4

5

6

7

8

9

10

l l

t2

l3

t4

15

l6

t7

l8

r9
20

2l

22

23

24

25

26

27

28

se ?:S$-cv-$l i i? i-pSS-Ril i l i :cumcnt t i  l i ind 0?/191?008 Paqe 23 of 30

where no such powers have been granted). Because there is no logical relationship

between Britney's fame and the alleged federal interest to be addressed, this

question would recur fiequently,

Finally, the Notice of Removal disregards the federalism concerns

acknowledged by the Grable & Sons Court:

But even when the state action discloses a contested and
substantial federal question, the exercise of federal iurisdiction is
sSbjeqt to apossibld veto.. For the federal issue will ultimately_ qualiff
for"a federaf forum only if federal iurisdiction is consistent with'
congressional iudernent about the "sound division of labor between state
andTederal coirrtieovernins the application of Q 133 1. . . . Becsuse
arising-under iuri\diction io heai h state-law ilaim alwavs raises the
possibilitv of upsettins the stote-federsl line drawn (or oi least-assumed) b"y Congress, the p_resln_ce of -a disputedfiderol issue a.nd
the ostensible imlortonce 6f afedero[forum are never necessarily
dispositive; there must o!wh11s"be on a"ssessment of any disruptive
poitent in'exercisingfederal jurisdiction. . . .

Grable & Sons,545 U.S. al313-14 (emphasis added).

Conservatorship proceedings are peculiarly creatures of state law. They

require the application of detailed statutory schemes enacted by state legislatures,

and in-depth supervision of issues that often require immediate resolution. In Cal.

Prob. Code $ 1800, the California Legislature sets forth the legislative intent

underlying the conservatorship statutes.T Conservatorship proceedings fall within

the "domestic relations exception" to federal jurisdiction, see Hemonv. Office of

Public Guardian,878F.2d 13,14-15 (1" Cir. 1989) ("the federal interest in

' Section 1800 provides that "[ilt is the intent of the Leeislature in enactine this
chapter to do the following:" "(a)'[blrotect the riehts of pelsons who are place?
under conservators-hip;" '16) [p]rovi-cle that an as5essment of the needs of the person
is performed in order fo deteriirine the appropriateness and extent of a
cohservatorship and to set goals for increbsing the conservatee's functional abilities
to whatever extent possiblel" "(c) [plfgyide_tfat the health and psy.chosocial needs
of the proposed conservatee arejmet:'' "(d) lolrovide that communiw-based services
are usdd tb the sreatest extent in ord'er to 6llow the conservatee to rdmain as
independent and in the least restrictive settins as possible:" "(e) [nlrovide that the
periodic review of the conservatorship by the'court investieatbf shall consider the
best interests of the conservatee:" "(fl le]nsure that the con-servatee's basic needs for
physical health, food, clothing, and'she-ltbr are met;" and "(g) lplrovide for the
proper managelnent and proteltion of the conservatee's realana personal property."
Call Prob. Cdde 6 1800. '
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guardianslrip mattes is no more sub$antial than the very weak federal intered in

child custody mattersfound insufficient. . . to juSify federal habeejurisdiction") -

a j urisdictional exception aki n to the " probate exception" d aborated upon i n

Marslrall v. Marslr all , 547 U.S. 293 (2006).8

ln slrort, theassertion of federal jurisdiction over theConservator$ip

Proceedingswould grarely disrupt thewdl-established $ate larv schenrethat gives

exclusive jurisdiction over @nservator*rip matters not ju$ to $ate courts, but,

within LosAngdes County, to the specialized ftobate Court. Federal di$rict murts

lrck thetime, expertise, and manpower to superviseconservatorslrips, especidly a

complex conservatorship likethisone in which multipleapplicdionsand motions

hare required immediate attention from the Probate Court. There is no sign

whatsower that Congress intended federal courts to deal with snch issues. Thuq

under the federalisrn concern acknowledged by Grable & Sons, it would be

i nappropri ate f or the Court to f i nd f ederal quedi on j uri sdicti on over the

Conservatorship ftoceedings s/en if the other factors identified in Grable & Sons

were presant (which thaT are not).

The Notice of Renoval includes a number of other allegations, without

making any attenpt to explain how they denon$ratefederal quedion jurisdiction.

SeeNoticeof Renoval, TITJ2-4. The Noticeof Removal'sfailureto link these

allegationsto federal quedion jurisdiction, taken alone, ju$ifies renrard. In any

2.

I p+ausethe Ninth Circuit recently hdd that thedomgic rdationse<ception
barsfederal iurisdiction onlv b6ed on-diversitv. but not afederal ouedion. see..
Atwood v. Fbrt Peck TribalCounsd, F.3d' , 2008 WL 161347 d *2-3 (9'" Cir.
Jan. 182008) .noltofederal quedionl-r;lisdicti-on-Mr. Spersisnotarguingthd
the domedi c'rel ati ons excepti oh, by i tsid f , precl uded renroVd .

The Noticeof Rsnoval 's M iscdlaneousAll ionsdo Not
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s/ent, the Noticeof Rsnoval'sallegationsareun$Jpported by therecord bdorethe

Court for purposes of renoval.e

Fir$, the Notice of Removal asserts that " Ms. Spears has not recdved the

bendit of asinglehearing bdorethecourt; ye{ shehasbem $ripped of her right to

€pcess munsd of her choosing and to med with her counsd in a private meding."

Notice of Renrovd,ll2. In point of fat, the ftobate Court hm hdd ss/erd hearings

at which Britnry has been represarted by ha Court-appointed munsd, Mr. Inghanr,

and slre has hd the right to attend those hearingsand to med with Mr. Inghmt

privatdy. The Probate Court has not barred Britney from meding with counsd

other than Mr. Ingham.lo

Second, the Notice of Renroval asserts that Britney: (1) " has beet denied the

ri ght to mod ate f reely with her f ri ends' ; (2) " hre been denied the right to md<e or

rective tdephone calls' ; (3) " has been denied the right to opaate a motor vdricle

and mu$ beaccompanied by security guardswhen in publid';ad (4) "h6bes'l

denied the right to receive and serd mail." Notice of Renroval, fl 3. These alleged

frctsdo not appear on thefaceof theTemporary Pditions. The Februay 6, 2008

Orders and Letters give M r. Spears "the power to redrict and limit visitors by any

meand' and "to retain security guardsfor IBritney] on a 24hourl7 day baio" but do

not imposetheother limitationsallqed in theNoticeof Removd. SeeRJN, Exs.

LL-OO.

Third, the Notice of Renrovd Sates that BritnaT " h6 been denied the right to

her financed' and that " she is not dIowed to rccess her money or her credit cards"

Noticeof Removd,I[4. Redrictionson spending powasareinherent in a

e Manv of the alleqations included in the Notice of Renrov d uef*tuallv
incorrect.- Because thE alleqations cannot supoort removal unless sd forth ih a
pleading, Mr. Spearswill n6t burden theCourt by providing afatud responseto
strch allfrations.
10 Howerer. the Probate Court provided that anv such medinoswith counsd ae
$pject tq Mr, Spears approvd. arid that he.may bd presertat those medings- a
sd{7uard it desned necdssary b6ed upon its pirdiminary findings.
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conservatorslT i p over the estate. They do not create f ederal quedion j uri sdi cti on. I f

they did, s/ery conservatorstrip over the estate would be stbject to federal quedion

jurisdiction.

Fourth, the Notice of Removd assertsthat, with regad to BritnaT'sfanily

larv proceedingsconcerning thecu$ody of her children, "[i]t isdoubtful that Ms.

Spears can receive equal protection and a fal r trial or heari ng in the cu$ody

proceedings because of the intense media scrutiny of what would normally be

privateaspetsof aperson'slife."11 ld., 1113. TheNoticeof Removal assertsthat

Mr. Spears isdenying Britney "theSility to participatedfectivdy in theongoing

cu$ody litigation." ld., fl 14. Thisargument as$rmesthat Britney hathecapmity

to participateeffectively in thecu$ody proceedings-thevery issueof caprcity that

wm to be resolved by the Probate Court. lf, as the Probate Court ha prdiminarily

concluded, Britney hersdf lacksthecapmity to direct counsd hersdf, the

conservatorship of the person is necessary in order to protect her intereds in the

fmri ly I arv proceedi ngs.

Finally, the Notice of Removal v4udy states that " due to the nature of the

i mpl ernentati on of the conservatorsl'ri p, M s. Spears may be entitl ed to rd i d pursuant

to42 U.S.C. S 1983, d seq." Noticeof Removal,ll12. Howwer, Britney oould not

pursue a Section 1983 claim again$ Mr. Spears because mnservators "functionl] as

agents of the court and hare absolute quad-judicial immunity for those activities

integrally rdated to thejudicial process." SeeCok v. Cosentino, 876 F.2d 1, 3 (1n

Cir. 1989). In any event, a Sction 1983 claim by Britney does not appear on the

frce of the conservatorship pditions, and therefore could not s;pport rernoval.

11 Sincethefanilv laru matter will be resolved bv a Commissioner rather thm a
jury, the Nqtioe of Renoval' q alleg{ions concerning -the dfect of publicity on
Britney's ability to recdve af dr tiial appear to be uhfounded
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By statute, an Order rffirading a case to $ate court may require paym€nt of

co$s and attornoTs fees i ncurred 6 a resrllt of the renroval . See 28 U.S.C.

S 1447(c). "Absent unusual circum$ances, murts may anr 'tild attorney'sfees under

$ 1447(c) only wherethe rsnoving party lmked an objectivdy reasonable basisfor

seeking rqroval." Martin v. Franklin Capital Corp., 546 U.S. 132,141(2005). " ln

applying this rule, di$rict courts rdain jurisdiction to consider whdher unusual

circum$an6warrant a departurefrom the rule in a given case." ld. In this case,

both grounds ju$ify an aruard of attorneys fees and co$s.

Fir$, Mr. Eardlqr lacked an objectivdy reasonablebajsfor purporting to

re'nove the Conservatorsl'ri p Proceedi ngs to this Court. As an i nitial matter, had M r.

Eardley mdetheobjectivdy remonableinquiry required by Fed. R. Civ. P. 11 as

speifically rdeenced in29 U.S.C. $ 1446(a), hewould harre known of the Probde

Court's publicly filed Ordersthat Britney lackstheceacity to hirecounsd and

sdting forth the proceduresto befollowed by counsd in order to med with

Britney.l2 Nsrerthdess, Mr. EardlaT has purported to rct on bdlalf of Britney by

filing a Notioeof Rernoval.

Furthermore, under long-edablished laru, there is no federal quedion

jurisdiction unlessan issueof federal lant 4pearson thefrceof awdl-plded

compldnt. Here, there is no objectivdy remon$le baisfor the Noticeof

Renroval' s al lqations that attempt to ci rcumvent this rule by rderri ng to matters

that, at bed, srgged that issues of federd lauv might be implicated by the manner in

which the conservdorship is bdng dminiSered. Furthermore, the Notioe of

Rsnoval'sallegation that Mr. Spears is"srpplsnenting" Britney's medications-

12 Givsr thewidespread publicitv qiven tothat Order bv themediaand Mr.
Eardl ey' s deci si on to' i ni ect' hi msd f i hto thi s matter, it i s i nmmprdrensi bl e that M r.
Eardlef muld hare lmKed actual knowledge of the terms of thdt Order.
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the primary ground preserted in the Notice of Rsnoval for f inding federal quesion

jurisdiction -divegardsthefact -apparelt on thefaceof the ftobateCourt'sfiles-

that the Probate Couft did not grant M r. Spears the power to md<e any medical or

health caredecisionsfor Britney; thisallegation isinconsiSentwith Mr. Eardlqr's

obligations under Rule 11.

Semnd, even if M r. Eardlqr' s actions were objectivdy remon$le - which

they were not - " unus.Ial circum$anced' ju$ify an arvard of co$s and attorneys

fees in thiscase. ln particular, thetiming of the Noticeof Rsnoval lds ine<or$ly

to the concl usi on that it was f i I ed f or the purpose of derai I i ng the Conservatorstri p

Proceedi ngs and, i n parti cul ar, i n an attempt to dived the Probate Court of

jurisdiction to extend the mnservatorship pa$ Februdy 14,2008, with the intended

result of theexpiration of theconservatorslrip on that da7. lf Mr. Eardley had filed

the Notice of Renoval with the Probate Court a half hour earlier on F$ruxy 14,

2008, the Probate Court woul d hare been unable to ertend the mnservatorshi p, and

Mr. Spearswould not hare had enough timeto seek rdid from this Court to extend

the mnservatorship before it expired later that da7. Thiswillful attenrpt to interfere

with theConservatorsfrip Proceedihgs-which, if sucrcful, could hale resr.rlted in

di re consequences f or B ri tney - j u$i f i es not only an aruard of attorneys fees, but

alsofar moress/eresanctions. See, e.9., Cal. Bus. & Prof. CodeS6104

("[c]orruptly or wilfully and without authority appearing mattorney to an action or

proceedi ng mnSi tutes a cause for di sbarment or srspensi onl ).
This case presents " unusual circum$ances" for another re€Fon - two yeds

earlier, thisGourt ordered Mr. Eardley to pay dtorngrs feand co$s bm.rse he

purported to rernove a larysuit to federal court on befralf of a ddendant to a laivsuit

even though he did not represent that defendant. See Ballon, Case No. 05-6543 NM

SSx) (Ex.A herdo). Given his prior experience, Mr. Eardley should harebeen

especidly attuned to the impropridy of seeking to removetheConservdorslrip
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Proceedings where, by reason of the Probate Court's February 6 Orderq he could

not represent Britney.

AsthisCourt observed when it aruarded feesagain$ Mr. Eardley in Ballon,

seeid. at 5:1-6, Setion 1tA1(c) authorizesan aruard of attorneys feesagainS not

only partiesbut the'r attorneys. SeeSateof \Alsconsin v. Missionariestothe

Preborn,798 F. Supp. U\W (E D Wis. 1992) (becauseSection 1447(c) doesnot

limit the parties against whom attorneys fees and m$s may be imposed, the court

hmdiscrdion "to imposeco$sand expenses4ainS not only parties, but also

again$thdrattornrysif thelatterf i ledbasdesspapersorpledings'); Polancov.2l

Arden Realty Corp., 121 B.R. 425,427-28 (S.D.N.Y. 1990) (imposing sanctions

again$ attornqrs under Section 1dA7(c)).

Because Britnry is not mtually bdng represerted by Mr. Eardley, fees slrould

not be aruarded again$ her. I n$d, M r. Spears respectfully asks the Court to aruard

attorneys fees and co$s jointly and sryerally againd M r. Eardley and the person or

personswith whom he hasworked in concert to effectuatethe removal. Mr. Spss

f urther asks the Court to order M r. Eardley to provide a f ul I and complde $atenrent,

under penalty of perjury, identifying all such person and $ating each person's role

with rqard to the Notie of Rsnoval.

As of thetime of filing of this motion, Mr. Spears he incurred attornaTs fees

and co$s of more thm $27 ,495 as a result of M r. Eardley's purported rernovd of the

Conservatorslrip ftoceedings, and e<pectsto incur additional attornqrs fees and

co$s of $1 ,575 in connection with any hearing on this motion. See Dedaration of

Jeffrey D. Wexler,llll2-10. Mr. Spearswill provideasupplemental declaration

itflrizing any additional attorneys fees and m$sthat he incurs in connection with

his reply peers in srpport of this motion.

CONCL USI ON

For the remons sd forth herein, M r. Spears respetf ully mks the Court to

rsnand theAction to the ftobate Department of the LosAngdes Supeior Court
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and to a/vard him the attorneys fees and co$s he has incurred and will incur aa

result of the rsnoval.

DATED: February 19, 2008 Respectful ly srbmitted,

LUCE, FORWARD. HAMILTON &
SCRIPPS r-r-p

By: . 1{
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