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l. Plaintiffhercin is Robcn Bruc,k d/ly'a The Nakcd Cowboy ('Burck'), au adult

individual residing inthe State ofNew lersey,

2. Defcndanb hercin are:

(A) Mars, Incorporated ("Mars'), a corporuion with a pnncipal placs of

bwiness at 68E5 Elm Strset, Mcl.eaq Virgniq 2210I; end

(B) Chute Gerdeurau, Ilc. ("Chute Oerdemantt), a corporation with a

principel place of brsinees at 455 South Ludlol Stoat, Coluuabu, Ohio, 43215.

(C) Morcover, each of the Defendents bersin is subject to *re pcrsonal

juisdiaion of this Cowt becausg as alleged herrin, each Defendant had sufficient

contaots witb Naw Yort State, and purposely availod itself of the benefits and prrotectiors

of NErrr York State's lews by establishing substantial contacts with New York State.

Indeed, specifio jurisdiction ovet each Defendurt exists bccauso each Defandant as

alleged herei.o, had numerors. prolonged and subEtantial oontaots with New York Sute

ROBERT BURCK d/b/a THE NAKED
costsoY,
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which ariae fron or arc direct[y related to Plaintiffs caus@s of action.

Sf$ltmcnt of Jurlgdiglion

3. JurisdictionisproperinthisCor:rtpurzuantto 28 U.S.C, $1331 as

Plaintiff has pled causx of action arising under fedffal tadcmark law,

4. Venue is ptropcr in this judicial distict $ven that atl or substautially all of

the rcts givinerise to Plaintift'E claims occwed inNew YorkCity.

$trternent of Facts

5. Over the past decede, PlaintiffBurck has performed orl a street snteriainer

in New York City's Times Square undcr the personn known as The Nakcd Cowboy.

6. AJways in c,heracter, Btuck has perliomred livo for hrrudreds of thousnrds

of people in his trademarked get-up, which featrles a whits cowboy hat, w{rite cowboy

bools, white uderpants, atrd an acoustic gultt.

7. Ihe Naked Cowboy's suca perfornences, elso kno\ur as "busking" have

becorne a lixrure of New Ysrk City cultrrrq as well as bne of the top tourist attractions

for viaitors to Tines Squaae-

8. Burck began his street performanae earcer ia 1998 after a shost at

Playg11, and first appeared on Venioo Beach. Aftc,r some disappointing srafis. a frie'nd

had suggested to hin tbat he drcss only in hls ruderwear.

9, The nggestion powd to be a good one, as Tho Naked Couboy's

usmistakablo Penona, rradeflrrre{ includad, has beea the slne qua non of a swging carcer

as the most fanor:s bnskor in the antertaisnent capital of the world.



10. BurcJ<'s cbaracter, in addltion to being a Times Square staplc, has

appoared in a variety ofrnedia,

11. He auditioned in chuectsr for "American Idoln'during its first season" as

rrvell as for the talent show "Sw Search."

12. llis chrraaer is part of USANetwork's "Charecters Welcoms" caspeign.

13, He appeared briefly in the PBS documvntary Origins to give his opinion

or the possibility of extaterrestial life.

14. FIe is ftstured surgng in thc video game ''True Crime: New York City at

Times Square."

15. lle has appearcd ia several movies and tclovision prognms, inoluding

"Starship Dave,'"Survive This," n'Mulva: Zombie Ass Kicker," "StEve l-Ianreyts Big

TinE," 'T'.{ew YorkMinute," "Credulo Feattg," "Louely Planett' "Tfona's Edge,tt

"Amedcan lcon " and "Tho lloward Stem Show"

16. He appeared on an episodc of the geme show "Street Strlarts," and

feafiTod in OrE music clip fot a song by thc rcck band "Cake."

17, He also appeared in a mruic video for the song "Rockstat" by the multi-

platinrun artist "Nickelback.no

18. He reoently relsased an album featring marry of his own ori$ual songs

whidr he pcrforus for liw audiences.

19. In addition to his live appoaraDces in Times Square, ho is a regulu in the

gteets o'f the Frenc,h Quarter duriag theNetil Orleans Mardi G,ras season and tbp Lebor

Day Riverftst Fostival in Cincinnati, Ohio. He has also appeared in Austin, Texas duing

tbs South by Southwen Musio Conferenoc.



20. The Naked Cowboy is a pnomi4ent and wcll-hown pqrsona, particularly

in the uoa whcce the infringoments described berow have takem prece,

21' The Nsked Cowboy's nrme and likeness aro rcgistered tademarke ounred

by Burck.

22' Bruck has licernsed rhe Nal,,d cowboy name and/or likeness to

companics for tihe purposes of advertising and endorsenent.

23. The Naked cowboy, for instance, appeare.d in a chevr,ora commgrcial

urhichdebr.rted druing Super Bowl XLI.

U. As one umuld crr,pecr, in light of rhe tademarlcs held by Burck for his

PcrsonE he requires oornpensation for the we of his name andl/or likeness for commercial

Pqposes.

25' Defendauts Mars aud Chute Gerd€fiaq however, deoidcd to exploit ond

trade upon The Nerkcd cou&oy's well-recognized tikeness without a liceuse and without

furnishing any compensarion.

26' Since April 2007, ontwo oversize video bitlboards sihrated in the heart of

Times Square, Mars has been running an asinatod cartoon advertisernent featurilg a blue

'M&M" dressed up exaotly lilcc The Nakcd Cowboy-white s1ds5rr,lgar, white cowboy

hot, whitc cowboy boots. and white guiat included.

27. The M&M in question is unrnietekably a reference to, and incorporation

sf The Naked Coruboy's uademarked likp.ncss.



28. .hut like The Naked cowboy does ou a daily basis in Timos gqr'"re, tho

M&M is not only drcssed as "ThsNaked cowboy." it is playing The Naked cowboy's

dietlnctive white guitar in tbe cartoon.

29. This video ad lras widently been nrnning around the clock every tbrce

minuter or go since Agil2007.

30. Thsrc is also apictorial version of the'T.'Iaked Cowboy,, M&M. This

venion depiots a yellow MaM posing in the samc trademarked get-up degcribed in

paragraph 25.

t t r

31. Burck sceks to be compenssted for the ongolng infringernent of both his

fedcral tademark riglrrs, as well as the infringement of hie rights of publicity rmderNew

Yotk law.

?2. Upon information and beltef" Dcfendant Chute Getd€men is the agency

whicb crealed botb the vidco ad and the pictorial ad fratrrring thE'Naked Cowboy"

N4&M, aqd sold sarne to Dsfanatent Mars for profit and for the purposc of hclping

Defendant Mars incrcsse its sales and profits with respect to its products..

33, Upon infonnation and belief, lvlars is thc purvryor of the M&M poduc!

as woll as the company which retained Chute Gerdeman to produce tbe inftinging ads.

34. By conespondencc dabtl Januqry 2,2OOL,Burck, through his counsol,

derffnded that the Defendane ceas€ and desist the infiingerrents of his tadernark rights

and right to publieity. The conespoldence to Mars read as followst

This law ftno bas beco rerrbpd to represent the intErests of Robert Bruok
dlbla -I\e NEked Cowbqy (hereinrfter 'Mr. Buck') in connsction with
the apparent infiingernEnt by Mars, lncorporated ("Mars') of certain
rademark--and other*<ights owned by anil inuring to the benefit of Mr.



Burek. As we rurdcrstand the facts, Mars has feetured an advenisenrent
featrsing an animmcdbluc M&M tading upon the likeneso urd pcsona of
Mr. Bruck's tademuksd and propietary charactcr, The Naked cowboy.
The viileo version of the ad adveniremcnt has boen ruaning on a Times
Square vidso billboard evcry 3 mrlrrtes arouud the cloclg dating back to at
least April 1,2007 . Further, a pictotial version of a yellow M&M dressed
in the sane mnnner has also been urilizsd.

As you may bo awatt, Mr. Bruck decrns the above unlicensed rxe of his
likeness and persona objectionable and illegal. Not onty does the use
amouDt to a violafion of the federal Lanham Act protectirrg registered
Fademrk righ8, it is also a clear liolation of New York's statutory
prohibition on infiingements of onc's "rigbt of publicity." New Yo,rk law
provides some of the most ocparrsive pmtection for individuals whose
image, liksness and/sr persona is exploited without rheir conseat for a
commereial purposo. As observed by the United Sutes Disttict Court for
thc Southern Distict of Neu, York in Ali v. Playgirl, Inc.n 447 F, Supp.
723, "the right of publicity [ruder New York law] recognizes the
commercial value of the picture or reprcseotation of a prornincnt porson or
performer, and proteots hio propriaary intrrest in the profitability of his
prrblic reputation or 'persona."' Legt tbprc be any doubt as to the
prwrinarce of Mt. Burck's character, it must be noted that ovei the past
ten years, The Naked Cowboy has grown to be one of Times Squares'
nost recognized and sought-after atEaotiols. The faot that 0re
infiingcmcnt of Mr, Brrrck's rights has resultcd fron a Tines Square
video billboard ouly accentuates $rs illoeality of *r0 exploitation

At tlria poin! uotess Mars egrees to adequately componsare Mr. Bwck for
the continucd use of his likeness in the abov+describod ad (or in any other
morketing ncdium of any kind), we are hereby maldng demand that
Mar*togctlrsr witil auy of its aftiliates, reprcscotatives, a€mts,
subsidiarics, m assigpces-ismediately cease and desist dl srrch
uoautborized use of saue. We firrther demand thu Mr. Burok be
appropriately oompensatod fpr all instances of past in&ingerntrt in an
amount equal to $1,5001000.00:

Please cootast me within ten days to (l) advise that lvtrars will, without
detay, ccase a.od desist all use of the Nsked Cowboy's likeaess 6rrd
persoD4 aud (2) disouss thc above monstary demoud. Failing to hear from
you within that time, we intond to file suit on Mr. Brrck's bchalf i.u a
fedeml court of mmpetent jrnisdiction witbout fiuthEr notice.

35. A oorrcspoudenoe with substantially the same contcnt was liltrniee sent to

Dcfendant Chu.te Gerdernan on the sgrne date.



36. Follotning the deurand !o ceasc and dcsist the inftirgoments, neither

Defendant has donc so, nor bave tbey communicated any intention to do so, The

advcrtiscmcuts at issue have continued to nrn. Dcfeudants, thcrcfore, despitn Ptaintiffs

demands to cease and desisq are knowingly and maliciously continuing to wroqgfirJly use

and orploit PlaintifPs tademerke, p€rson4 image, lik614s, pionue, and/or nmle.

37. Chutc Ocrdeman has actualty denied ttrat they werc involved in thc

poduction of the ad, despite content on their own website which indic,ares otherwise,

38. Cotmsel for Mars s/rots to the PlaintifPs wrdenigncd Pennsylvania

s6trnsst scvcral woelcs ago merely to acknowledge reccipt of the ocasc and dcsist lctocr,

arrd promised to prtvide a substantive respoffe. No such gubstantive responBe hse beeo

recoived by PlaindfPs counsel to date-

39. Brrck has satisfied all conditions prrcedent to his dghtto rccover

Pursuant to the p,rovisions of frdcTal and statc law set forth below.

COUNT I
Violntion of liJ.S.C, $ ll25(A)

40. Bruck incorporates the foregorng allegption of this Cornplaint as if set

forttr at lcogthbcrcin.

41. Defendants, individually and/or jointly, havo cffeotod a falsc cndorscucut

of thc M&M product by fesnuing The Naked Cowboy in the above-described

advertisements. Defendants' eendud bas iraplied, fdsely, that Bwck's character, The

Nakod Cowboy, endorses tbe M&M product,

42. Defendants' conduct firrther amounts 1s. x 'niqeppropriation of The Nsker,

Cowboy's celetritypersona, the hadcmark of which is owned by Btuclc



49. Dcfendants' concluct firrther amoruts to both falsc association and unfair

competition as defined intle lrnhan Acl

M, Defcndants' conduct has causod Burckto suffer losses in an anrount equal

to the full ctdeut of recoverable danagee permitted nnder the Lanham Act, Spccifically,

he seeks to tecover his ac$al damages (including a reasonable license feo), tle

Defendasts' profits, teble damages, attorney's fees, costs of suit ond interest

COUNT II
Vlolltton of N.Y, Civil Rightn Lfw E 5l

45. Burck inoorporate$ thp foregohg allegations of this Complaint asif sot

for& at lenglhherein.

46. By rcason ofthc aforesaid, Deftrndots knowingly, intentionalS. and

malioiousln usd published, u.ud dissesrinated, and continue to lcrowilgly use, publish

and disserninate, Plaintiffs likeness, person4 picturc, image, and/or namg within the

State of New Yorlc, for purposes of advertising and/or hado, to promoic the sale of

Mars's ptoducts, without Plaimiffs witten consem; and Defeodaou harre caueed to be

tansfeced, circulated, sold, distributed, ued, displaced, advertised, reproduccd aud/or

published, both ditectly and indirectly, ttrough diverse mediq certain unauthorized

rcpre,sentations of Plaintifls likeoess, personq pictrrre. irnage {td/ot nene. Deftndants'

conduct, whicb continuEs u4abated, constilutes an urrauthorizod rse of The Naked

Cowboy's liksncss, persona, picture, image, and/or ruure! for an advertising a,sdlor

trade purpose, es defin€d under and/or pursuant to N.Y. Civil Rights Law $ 51.

47: Defendauts' conduct has causod Eutsk to zuffcr losses in at amount cqual

to the full extest of the danages petaited undesN.Y. Civil Rights Law $ 51.



Speoifically, bo seeks to recova his actual damages (inctuding a reasonable licerue fec),

the Defendaog' ill'gottcn profits gained tom the afrreseid wmngfrrl cond,uct, pgnitive

dema€o$n cogto of suit, and interest.

48. Defendants have engaged in this selfish cxploitariou ofPlainrift's identif

and persona for their own personal and comnercisl geiu, and said Defendants have

maliciously and unlawfully invaded Plaintiff s privacy and/or publicity rights in violation

of $$ 50 and 5l of the N.Y. Civil Rights l,aw.

49. Defendants have causcd Plsintiffto suffer serious ineparablo harm, aad

caussdbim tobc held to public view in a damaging manner, and as a direst ard

proxirnate result, Plaint'rffhas srrffered and continues to suffor gevere darnages, iacluding

but not limittd to a loss of porsonal aud professional reputation and goodwill, lost

earainBS, and lost potential earnings, all irr a sum not less thnn $2,000,000,00.

50, Plehtiffs messure ofcompensarory damages, likewise, includes the

extclrt tD wbish Defcndants' use of Plainti.fPr image, pcrsonq likensss, pictue, and/or

narne, incroascq and continues to inorease, Ddeldant Mars,s profits.

51. In addition, the reprohensibility of DEfcn&nt' coiducq in lcrowingly ard

maliciously rxing, publishing. asd disseminaling PlaintifPs image, psson4 likeness,

pictrle, aud/or nztrne, atd Defendants' prolonged knowing and maliaious continued use,

publication and diesemination, u eforesaid inunnton and rscklpss disregard of tle harm

carsed to Plaintitr, and for tbc selfish notirration of inoreesing their profits, girrcs rise to

punitive damages in favor of Plaintiffand againstDdeodaotl in a sum not less than

$2,000,000.00.



WHEREFORE, basod on the aforesai4 Plaintifrrespectfully reqrrests that this

Corut issue a juclgment in its frvor and against Defendanto, joiutly aad serrerally, as

follows:

I, With respect to Connt I. compensatory danages in a sum Dot les6 thatr

$2,000,000.00, phrs uoblo damagos, arrd attomey,s fees;

2. With rcspect to Couot II, compensatory darnages in e mm nor less tha!

$2,000,000.00, phs punitivc damrges in a sun not less than

$2,000,000.00, ard attone/s fees; rnd

3. The costs ard disbunerneut incuned in this action, along with any other,

difbrent c fiuther relief as to 0ris Court rnay seen jus! groper, or

necessary.

l0



JIIRYDEMAND

Plaintiff hereby demaods atial by jtuy on all counts pledherein.

Datcd: Febnnry 8,2008
Orangeburg, New York furyecdrlly submitted,

KEVIN T. MULHEARN, P.C.

60 Dutch Hill Rd.. Suite I
Orangebrqg,IVY 10962
Pltone; (E45) 398-036I
Fa*: (845) 398-3836
lmulhearn@ktmlaw.net
Awrneysfor Plainlff

IIALBERSTADT CURLEY LLC

1100 E, Hector Sueet, Suite 425
Conshob.ocken, PA 19428
Phonc: (610) 834-8819
Fot: (610) 834-8813
srothman@halsur.oom
Of C ou ns e I fo r P I airttff
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CtvllAalonNo.

WMD SHNS DIST?.ICTCOUR?
FOR TTTB SOIM{EEN DISTfd:CIT OF NEW rcRX.

ROBERT BITRCK d/b/a TIIE NAKED COwtsoY,

: Plaintiq.
- against -

lv{ARS, INCORPORATED arrd CHUTE GERDEMAN, INC.,

Deftndants,

COWIAINT

E!A!r l. ttrlEta8lv, P.c.
Attorneya ror a7atnLiff,

Offtee lddress a tcl. No. :
60 gttcch Hlll Road, guiEe g
oFargeburgt Nav York 10962

(845) 398-036J.

Pursuant to 22 xfCRR I 1b L I , rht nderslgael an auong adntttsd to prmdoe h the cowlr dNeo Ywl 8*e, cutt/les tlw upa
il{onaatioa and, bclicf anl reosoneblo tnqulry, ilu contqrtiow eonalncd ln the onnasd iloctncnc arc tnt{rMolou.

Daed: February 8,2005 Eigradt!.......... .....,,..,........,.r.,..

Pfrnt Sis^q's Nanu: KEVIN T M(ILI{EARN

Semhe ola copy of the althln

Datcl

is /l.t&y adniued,

Attorney(t) lar


